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I.	Introduction

On August 31, the Spanish Council of Minis-
ters approved Royal Decree-Law 24/2012, 
on the orderly restructuring and resolution 
of credit institutions (“Real Decreto-Ley 
24/2012, de 31 de agosto, de reestructur-
ación y resolución de entidades de crédi-
to”) (hereinafter, “RDL 24/2012”), which 
was published and came into force on that 
same day. 

This complex and technical rule contains a 
structural reform of the Spanish financial 
system, required by the situation in which it 
is immersed since the Minister of Economy 
announced last June the need for a Euro-
pean bail-out of the Spanish banks and, in 
particular, by the Memorandum of Under-
standing on Financial-Sector entered into 
by Kingdom of Spain (hereinafter “MoU”).

Main purposes of RDL 24/2012: 

1.	 Regulate and introduce alternative pro-
cedures to manage difficulties of credit 
institutions different from those fore-
seen in previous applicable regulations 
and the Spanish Insolvency Act.

2.	 Redesign the functions of the Fund for 
Orderly Banking Restructuring (here-
inafter, “FROB”), establishing a new 
legal regime for the FROB and re-
peal Royal Decree-Law 9/2009, of 26 

June, on banking restructuring and                                                                            
reinforcement of own resources of 
credit institutions (hereinafter “RDL 
9/2009”). 

3.	 Establish a new legal framework for hy-
brid instruments in accordance with the 
requirements envisaged in the MoU.

4.	 Establish a legal framework for the cre-
ation of an Assets Management Com-
pany (hereinafter “AMC”) (also known 
as “bad bank”). 

II.	 Principles governing restructuring 
and resolution procedures

In accordance with art. 4 of RDL 24/2012, 
restructuring and resolution of credit in-
stitutions shall be based on the following 
principles: 

●	 Shareholders will be the first to bear 
any losses.

●	 Subordinated creditors will bear 
losses derived from the restructuring 
or the resolution after shareholders 
and according to the order of priority 
established in the Spanish Insolven-
cy Act, with the exceptions set forth 
in RDL 24/2012.

●	 Creditors with equal rank will be 
treated equivalently.
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●	 No creditor will bear any losses above 
those it would have born if the insti-
tution were liquidated in accordance 
with the Spanish Insolvency Act.

●	 In case of resolution, directors will 
be substituted. 

●	 Directors will be made liable for loss-
es and damages caused in propor-
tion to their participation in, and to 
the seriousness of, the damage, in 
accordance with insolvency, corpo-
rate and criminal regulations.

For the purposes above, in no event shall 
the FROB be treated as a shareholder or 
a creditor.

III.	New procedures introduced by RDL 
24/2012

RDL 24/2012 establishes three groups of 
procedures: (i) early actions, (ii) restruc-
turing and (iii) orderly resolution. The 
main features of the referred procedures 
are the following:

1.	 Early action measures are envis-
aged for credit institutions that do 
not (or is reasonable to expect that 
they will not) comply with solvency, 
liquidity, organizational structure or 
internal control requirements, but 
are capable of returning to compli-
ance by their own means, without 
prejudice to exceptional and limited 
public financial aid in the form of 
instruments convertible into shares 
(cocos) with a maturity of two 
years.

When a credit institution is involved 
in any of the circumstances referred 
to in the paragraph above it shall 
notify so immediately to the Bank of 
Spain and shall file with the Bank of 
Spain an action plan within fifteen 
days from such notification. 

In the case that the Bank of Spain 
acknowledges that the credit institu-
tion is involved in such circumstanc-
es and the credit institution fails to 
notify, the Bank of Spain will require 
to the credit institution to analyze its 
situation and file an action plan with-
in fifteen days from the requirement. 

Actions and measures to be taken 
by the credit institution will respond 
to the action plan that must be ap-
proved by the Bank of Spain within a 
month from its filing. 

In addition, in the case that public 
financial aid is requested, the action 
plan will also need a favorable report 
from the FROB. 

The action plan shall include a busi-
ness plan setting forth specific ob-
jectives and commitments regarding 
solvency and improvement of ef-
ficiency, rationalization of manage-
ment, improvement of corporate 
governance, reduction of structural 
costs and resizing of productive ca-
pacity. The implementation period 
of this plan cannot exceed three 
months from the date of approval, 
unless specifically authorized by the 
Bank of Spain. 

From the moment the Bank of Spain 
acknowledges that a credit institu-
tion is involved in any of the afore-
mentioned situations, it may adopt 
the following measures:

a)	 Call a shareholder meeting to 
adopt specific resolutions or 
agreements.

b)	 Remove or replace members of 
the board or general managers.

c)	 Require a plan to restructure debt 
with creditors.
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d)	 Temporarily substitute the board.

e)	 Require recapitalization measures.

2.	 Restructuring procedure is envis-
aged for institutions that (i) present 
transitory weaknesses that can be 
superseded by injecting public funds 
to guarantee their viability and it is 
expected that such aid will be reim-
bursed or recovered or (ii) may not 
be resolved without serious damag-
ing effects on the stability of the fi-
nancial system. 

The credit institution involved in any 
of the circumstances mentioned in 
the paragraph above will immedi-
ately inform the FROB and the Bank 
of Spain. Within fifteen days from 
the notification, the credit institution 
must present a restructuring plan 
setting forth the measures envis-
aged to secure the long term viabil-
ity of the institution.

In the case that the Bank of Spain 
acknowledges that the credit insti-
tution is involved in any of the cir-
cumstances mentioned above and 
such credit institution fails to no-
tify, the Bank of Spain will require 
to the credit institution to analyze 
its situation and file an action plan 
within fifteen days from the re-
quirement.

The period in which the action plan 
shall be approved by the Bank of 
Spain and the execution period of 

such action plan will be the same as 
the periods envisaged in the early 
action procedure, but note that be-
fore the approval of the restructuring 
plan by the Bank of Spain: 

The FROB will file with the Ministry 
for the Economy and Competitive-
ness and the Ministry of Finance and 
Public Administration an economic 
report regarding financial impact on 
public funds, and the Minister of Fi-
nance and Public Administration may 
oppose to it within five days from the 
filing of such report.

●	 The FROB may require amend-
ments or additional actions over 
the restructuring plan. 

●	 The Bank of Spain must request 
a report from competent authori-
ties of relevant Regional Govern-
ments where the saving banks 
have their registered address. 

The instruments to restructure the 
credit institutions are:

a)	 Financial aid by FROB through guar-
antees, loans or credits, acquisition 
of assets or liabilities or recapitaliza-
tion measures (shares, capital con-
tributions or convertible instruments 
to be subscribed/made by FROB and 
to be repurchased/redeemed/sold in 
a maximum term of 5 years).

b)	 Transfer of assets or liabilities to an 
asset management entity. 
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3.	 The orderly resolution procedure 
applies when an institution is non-
viable1 and it is necessary to avoid 
its liquidation in a bankruptcy proce-
dure due to public interest and finan-
cial stability reasons. 

When a credit institution is involved 
in any of the abovementioned cir-
cumstances, the Bank of Spain, at 
its own initiative or at the FROB’s 
proposal, will declare the immediate 
opening of the resolution procedure. 

Once the resolution procedure is 
opened, the Bank of Spain will or-
der the substitution of the credit 
institution’s governing body by the 
FROB. Within two months from its 
designation as governing body, the 
FROB shall prepare a resolution plan 
for the credit institution in which, 
among other things, it will establish 
the period of implementation of such 
plan.   

In application of this procedure, the 
business of the non-viable institution 
will be sold, or its assets or liabili-
ties will be transferred to a bridge 
bank, or its assets or liabilities will 
be transferred to an asset manage-
ment company.

Nevertheless, previously to the 
opening of the resolution procedure, 
when the Bank of Spain considers 
that the conditions to the resolution 
are presented, it may adopt certain 
actions. 

In addition, financial aid (guaran-
tees, loans or credits, acquisition of 
assets or liabilities or recapitaliza-
tion measures) may be provided to 
business purchasers, bridge bank or 
asset management company, if re-
quired to facilitate implementation 
and minimize use of public funds.

IV.	 FROB’s new regulation

The FROB is a public entity with legal per-
sonality and with public and private capac-
ity for the development of its purposes.

In line with the MoU and for the purposes 
of addressing the difficulties in which the 
Spanish financial system is immersed, 
RDL 24/2012 amends the existing legal 
regime for the FROB, clarifies the func-
tion of the Spanish Deposits Guarantee 
Fund and establishes a clear separa-
tion between the functions attributed to 
the Bank of Spain and the Ministry for 
Economy and Competitiveness regarding 
authorization and sanction of credit insti-
tutions, allocating to the Bank of Spain 
some functions that before were allocat-
ed to the Ministry for Economy and Com-
petitiveness.

RDL 24/2012 reinforces the FROB’s au-
thorities, becoming, together with the 
Bank of Spain, the public institution re-
sponsible for the restructuring and reso-
lution of credit institutions.

It will be funded from the General State 
Budget and may raise funds from third 
parties with a limit for 2012 of €120 billion. 

1	 For purposes of RDL 24/2012 Law, a non viable institution is an institution that (i) significantly infringes or it is reason-

ably expected that it will significantly infringe in a near future its solvency requirements; or its outstanding liabilities 

exceed or it is reasonably expected that they will exceed in a near future its assets; or the institution cannot or it is 

reasonably expected that in a near future it will not be able to punctually fulfill its outstanding obligations and (ii) it is 

not reasonably expected that the institution can redirect the situation in a reasonable amount of time by its own means 

(art 20 RDL 24/2012).
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It will have a Management Committee 
composed by representatives of the Min-
istry of Economy and Competitiveness, 
the Ministry of Finance and Public Admin-
istration and the Bank of Spain and will 
count with a general director with full ex-
ecutive functions. 

The RDL 24/2012 establishes that the 
adoption of an early action, restructur-
ing or resolution measure will not, on its 
own, constitute a breach nor will allow to 
declare an event of default or the early 
termination of any transaction or agree-
ment or start enforcement or set off of 
rights or obligations arising from such 
transaction or agreement. Clauses es-
tablishing the aforementioned must be 
deemed as not included.

It is important to point out that the FROB 
may, as an administrative act: 

●	 Suspend any payment or delivery 
obligation arising from any agree-
ment signed by the credit institution 
within a maximum period that starts 
with the publication of the exercise 
of this power up to 5 p.m. of the fol-
lowing business day. 

●	 Prevent or limit the execution of 
guarantees over any of the assets of 
the institution for a limited period of 
time that the FROB considers neces-
sary to achieve the goals of the reso-
lution procedure.

●	 Suspend the right of the counter-
parties to declare an event of de-
fault or early termination or en-
forcement or set off of any rights 
or obligation arising from financial 
collateral arrangement and netting 
agreements as a result of the adop-
tion of any resolution or restructur-
ing or early termination action for a 
maximum period that starts with the                                                                   

publication of the exercise of this 
power up to 5 p.m. of the following 
business day. On the completion of 
this period, if the assets or liabilities 
mentioned in the financial collateral 
arrangement and netting agree-
ments have been transferred to a 
third party, the counterparty may 
not declare an event of default or 
the early termination or enforce or 
set off the rights or obligation aris-
ing from this transaction and agree-
ments if the assets and liabilities 
have been transferred in accordance 
with the resolution instruments.

Notwithstanding the aforemen-
tioned, the counterparty of a credit 
institution may declare an event of 
default or early termination of the 
guarantee or contractual compensa-
tion agreements or the correspond-
ent operations and demand the en-
forcement or set off of any rights 
or obligations related with such 
agreements or operations as a con-
sequence of an alleged –previous 
or subsequent to the transmission- 
breach, and not related with it. 

In addition, RDL 9/2009, which created 
the FROB, is expressly repealed. There-
fore, any references made to RDL 9/2009 
shall be deemed made to RDL 24/2012.

V.	 Management of hybrid instruments

Taking into account to what is established 
in the MoU and the impact of the hybrid 
capital instruments and subordinated 
debt in the Spanish financial system, RDL 
24/2012 establishes a special regime for 
the management of this type of instru-
ments that is merely summarized below.

Restructuring and resolution plans must 
include actions regarding management 
of subordinated debt instruments and                                                                          
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hybrid capital instruments issued by the 
institutions, in order to secure an equita-
ble distribution of restructuring or resolu-
tion costs, in compliance with EU State 
aid rules and with the objectives and 
principles established in RDL 24/2012 
and, particularly, to protect financial 
stability and minimize the use of public 
funds.

The actions included in restructuring and 
resolution plans can affect hybrid instru-
ments, such as preferred shares or con-
vertible bonds, bonds and subordinated 
bonds or any other type of subordinated 
debt, with or without a maturity date, 
obtained by the credit institution, either 
directly or through a fully owned subsidi-
ary.

Such management actions of subordinat-
ed debt instruments and hybrid capital 
instruments can affect all or some of the 
issues or financings referred above, but 
they must take into account the differ-
ent order of priority that they may have 
among themselves.

In essence, for the allocation of restruc-
turing costs, a mechanism is established 
by which holders of hybrid capital instru-
ments may be obliged to assume part of 
the losses of an institution in crisis. 

The actions to manage hybrid capital in-
struments and subordinated debt may 
involve, among others:

●	 Exchange offers for capital instru-
ments.

●	 Repurchase through direct payment 
in cash or conditional to the sub-
scription of capital instruments or 
any other banking product.

●	 Reduction of the debt’s par value. 

●	 Early redemption at a value different 
than par.

These actions must take into account 
the market value of the hybrid capital 
instrument or the subordinated debt in-
strument, applying a discount to the par 
value according to European rules. To the 
effects of determining the market value a 
report from an external expert is needed.

Management actions of hybrid capital in-
struments and subordinated debt agreed 
by the FROB, as well as the actions of the 
credit institution to comply with them, 
cannot be considered as an event of de-
fault or early termination of the obliga-
tions of the credit institution with third 
parties. In particular, such management 
actions as well as credit institutions’ ac-
tions to complete and perform them, may 
not be claimed by third parties as an al-
teration to the ranking of the payment of 
the institutions’ debt where invoked in lit-
igation. As a result, management actions 
of hybrid capital instruments and subor-
dinated debt shall not modify, suspend or 
extinguish credit institutions´ third party 
relations, and shall not give rise to new 
rights or impose new obligations on the 
credit institution towards third parties.

In addition, to avoid the problems derived 
from miss selling of this type of securi-
ties, the Spanish Securities Market Law 
(“Ley del Mercado de Valores”) has been 
amended by RDL 24/2012 introducing 
certain restrictions to the commerciali-
zation of hybrid capital instruments and                                                                       
subordinated debt going forward to guar-
antee the protection of retail investors 
and increase transparency in the com-
mercialization of these products. From 
now on, a minimum placement of 50% 
among institutional investors is required 
and a minimum investment of €100.000 
for non-listed entities and €25.000 for 
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listed entities. To these effects, the com-
petences of the Spanish Securities & 
Exchange Commission (CNMV) are rein-
forced and non-suitable retail investors 
are required to hand write that they have 
been warned that the product is not suit-
able for them.

Moreover, and to protect investor’s in-
terests, RDL 24/2012 introduces other 
amendments to the Spanish Securities 
Market Law, regarding the prospectus in-
formation, the thresholds for offers that 
are exempt from the obligation to publish 
a prospectus and the information obliga-
tion. 

VI.	 Asset Management Company (AMC)

In accordance with the MoU and notwith-
standing what has been previously regu-
lated, RDL 24/2012 announces the crea-
tion of an asset management company, 
merely drafting its role and that shall be 
further developed through implementing 
regulations.

Within 3 months from the date RDL 
24/2012 entered into force, the FROB 
will incorporate such asset manage-
ment company, to be named Sociedad 
de Gestión de Activos Procedentes de la 
Restructuración Bancaria, S.A., that will 
acquire the assets of those credit institu-
tions determined by the FROB. 

It will have the form of a corporation 
(sociedad anónima) and will be subsidi-
arily subject to the Spanish Corporations 
Act (“Ley de Sociedades de Capital”)                                                           
(hereinafter “SCA”). It will be entitled 
to issue bonds and other securities that 
recognize or create a debt without be-
ing subject to the limitation set forth in 
art. 405 SCA (i.e. the total outstanding 
amount of AMC’s issued debt securities 
may exceed the subscribed capital plus 
reserves).  

This mechanism will facilitate the remov-
al of problematic assets from the balance 
sheet of credit institutions receiving pub-
lic aid to ease their reorganization and 
viability. Therefore, it has a temporary 
nature. The FROB may cause the credit 
institutions receiving public aid to trans-
fer to AMC their problematic assets, 
which will be determined in further regu-
lation. The first assets to be transferred 
to AMC will be those of credit institutions 
in which the FROB now owns a majority 
of its shares and those institutions that, 
in the Bank of Spain’s opinion after due 
assessment, will require a restructuring 
or resolution procedure.

Additionally, it will be possible to create 
groups of assets and liabilities of an as-
set management company that will be 
deemed as separate estates without legal 
personality, but which may be holders of 
rights and obligations as provided in RDL 
24/2012. The legal regime of these enti-
ties shall conform to RDL 24/2012 and, 
subsidiarily, to the regulations applicable 
to venture capital funds and companies, 
securitization funds and mortgage se-
curitization funds, as applicable, except 
they shall not be subject to the rules re-
garding portfolio quantitative and quali-
tative composition. 

VII.	 Other aspects 

1.	 RDL 24/2012 modifies the core cap-
ital requirements to be complied by 
credit institutions and consolidated 
groups, which were established in 
Royal Decree-Law 2/2011, of Febru-
ary 18th, for the reinforcement of the 
financial system (hereinafter “RDL 
2/2011”). Specifically, the current 
requirement of 8%, in general, and 
10% for institutions with difficult 
access to capital markets and for 
those in which wholesale financing 
predominates, will become a single 
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requirement of a 9% that must be 
fulfilled by every institution as from 
January 1, 2013.

RDL 24/2012 also modifies the defi-
nition of core capital to adapt it to 
the one used by the European Bank-
ing Authority in its recent recapital-
izing exercise and Basel III. This 
amendment does not result a mate-
rial alteration of the current require-
ments, except that now financial 
participations and certain securiti-
zation exposures will be penalized.

2.	 RDL 24/2012 Decree-Law establishes 
a lower limit to the fixed compensa-
tion for all concepts to be perceived 
by executive presidents, managing 
directors and directors of the cred-
it institutions that, even when the 
FROB does not hold a majority share 
in their capital, receive financial aid. 
That maximum limit is lowered from 
the current 600,000 Euros to 500,000 
Euros, but will not be applied to direc-
tors and board members who where 
appointed after the initiation of the 
integration process.

Factual
situation

Relevant
stages Instruments Recapitalization 

measures

Early action
mesures

Credit 
institutions 
that do not 
comply with 
or there are 
objective 
reason for 
believing that 
they will not 
be able to 
comply with 
the solvency, 
liquidity, 
organizational 
structure or 
internal control 
requirements 
but is in a 
position to 
return to 
compliance 
by their 
own means, 
without 
prejudice to 
exceptional 
and limited 
public financial 
support.

1.	Presentation of 
the plan of action 
to the Bank of 
Spain. 

2.	Approval by the 
Bank of Spain 
of the plan of 
Action. 

The approval 
of such plan 
will require 
a favorable 
report from the 
FROB, when 
the institution 
requires public 
financial aid. 

3.	Monitoring of the 
plan and report 
to the FROB

The Bank of Spain 
may adopt the 
following measures:

a)	require to call 
the shareholder 
meeting or directly 
call it to adopt 
specific resolutions 
or agreements.

b)	require the 
removal and 
replacement of 
members of the 
board or general 
manager, etc.

c)	agree the 
temporally 
replacement 
of  the board of 
directors.

d)	adopt any 
measures 
established by the 
rules applying to 
organization and 
discipline of the 
credit institutions.

On an exceptional 
basis, the Bank of 
Spain may require 
recapitalization 
measures.

The FROB 
may acquire 
ordinary shares 
or subscribe 
share capital 
contributions 
or convertible 
instrument, in 
which the period 
for repurchasing 
or redeeming into 
shares dos not 
exceed two years.

Schedule I

Executive Resume
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Restructuring Credit 
institutions 
that (i) require 
financial 
support to 
guarantee 
their viability 
an it is 
expected 
that such 
support will 
be reimbursed 
or recovered, 
or (ii) where 
the resolution 
implies 
seriously 
damaging 
effect on 
the financial 
system’s 
stability.

1.	Presentation of 
the restructuring 
plan to  the 
FROB and to the 
Bank of Spain. 

2.	The FROB 
may require a 
modification in 
the plan, before 
transferring it 
to the Bank of 
Spain. 

3.	Requirement 
of a report to 
the competent 
organisms of 
the Spanish 
Comunidades 
Autónomas 
where the credit 
institutions have 
their registered 
address. 

4.	Transfer from 
the FROB to 
the Ministry 
of Finance 
and Public 
Administration 
and the 
Ministry for the 
Economy and 
Competitiveness 
of an economic 
report detailing 
the economic 
impact of the 
plan. 

5.	Approval of the 
restructuring 
plan by the Bank 
of Spain. 

a)	Financial support:

i)	 Issue of 
guarantees

ii)	Granting of 
loans or credits 

	iii)	 Acquisition 
of assets o 
liabilities

iv)	Recapitalization 
measures

b)	Transfer of assets 
or liabilities to an 
asset management 
entity (bad bank).

The FROB 
may acquire 
ordinary shares 
or subscribe 
share capital 
contributions 
or convertible 
instrument, in 
which the period 
for repurchasing 
or redeeming into 
shares dos not 
exceed five years. 
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Resolution Credit 
institutions 
that are 
unviable or 
is expected 
to become so 
in the near 
future, and 
for reason of 
public interest 
and financial 
stability it is 
necessary 
to avoid 
winding it up 
in accordance 
with the 
Spanish 
Insolvency 
Act.

1.	Aperture of 
the resolution 
procedure. 

2.	Substitution of 
the governing 
body.

 
3.	Enacting of the 

resolution plan 
by the Bank of 
Spain. 

4.	Enacting 
preliminary 
measures. 

a)	Sale of the entity’s 
business.

b)	Transfer of assets 
and liabilities to a 
bridge bank.

c)	Transfer of assets 
and liabilities to an 
asset management 
entity.

d)	Financial support 
for the purchasers 
of the business, 
the bridge bank 
or the asset 
management 
company, when 
necessary 
to facilitate 
implementation 
and to minimize 
the use of public 
measures.


