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The Spanish Government has recently
enacted two new Royal Decrees (RD) in-
troducing material changes to the spe-
cial regime for the production of
electricity: RD 1565/2010, regulating
and amending certain aspects related to
the activity of generating electricity
under the special regime, RD
1614/2010, regulating and amending
certain aspects related to the activity of
generating electricity using wind and
thermoelectric solar technologies and
Royal decree law 14/2010, estab-
lishing emergency measures for correc-
tion of deficit of electricity tariff.

RD 1565/2010 amends the main regu-
lations establishing the special regime:
RD 661/2007, regulating the activity of
generation of electricity under the spe-
cial regime, and RD 1578/2008, related
to the remuneration for photovoltaic
(PV) solar electricity generation by facil-
ities established after the deadline for
observance of the remuneration of RD
661/2007. It also amends RD
1110/2007, which approved the unified
Regulation on measurement points of
the electricity system and established
specific economic regimes (remunerated
as provided under RD 661/2007) both
for experimental onshore wind genera-
tion facilities (up to 160 MW) and for in-
novative thermoelectric solar facilities
(up to 80 MW awarded by tender).

It is, to say the least, shocking to wit-
ness the regulation of the same industry
by two different decrees so close in
time. The fact that RD 1614/2010 arises
from an agreement between the Gov-
ernment and the sectors concerned does
not justify the double regulation and
does a disservice to the achievement of
the continuously cited principles of
transparency and legal certainty.
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The newly adopted rules amend (down-
wardly and unequally) the system of re-
muneration of the production of
electricity using PV solar, wind and ther-
moelectric technologies under the spe-
cial regime. They also implement a
mandatory electronic filing which, al-
though intend to facilitate the process-
ing of administrative procedures, in fact
they establish new restrictions on access
to the special regime.

This document does not analyze all pol-
icy changes, but only those measures
involving cuts or restrictions on access
to the special regime of production of
electricity using renewable technologies.
The following are the main features of
the new remuneration scheme for each
technology, and the amendments com-
mon to all. We also attach as an annex
to this paper a table summarizing such
amendments.

1. Amendments common to all tech-
nologies

New equipment. In order to benefit
from the special regime, it is a condition
that the main equipments of the facility
are new.

Limitation of hours eligible for re-
muneration. With the purpose of ra-
tionalizing the future development of
thermoelectric solar, wind energy and PV
solar technologies and limiting their cost
to the system, restrictions are placed on
the annual operating hours eligible for
bonus or bonus equivalent for future fa-
cilities (reference equivalent hours).

For wind power, the new RD limits to
2,589 hours a year the payment of
bonus, but only in years when the na-
tional average exceeds 2,350 hours. If
this limit is not exceeded, no limitation
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shall apply to the number of reference
equivalent hours.

Operators exceeding the annual limits of
equivalent hours must return overpay-
ments of bonus or bonus equivalent
within up to three months after so re-
quired by the National Energy Commis-
sion, which for these purposes will issue
a circular detailing the methodology of
calculation of hours and the applicable
settlement procedure.

Substantial modification of the fa-
cility. The concept of "substantial mod-
ification" is redefined, regulating which
equipments must be replaced for each
type of technology (e.g. at least the
generator and blades for wind genera-
tors, and the “main equipment” deter-
mined by the Ministry of Industry,
Tourism and Trade for other technolo-
gies) and excluding the criteria of the
value of the investment as “substantial
modification” (up to now it was required
a minimum investment of 50% of the
cost of a new plant). The substantial
modification marks a new date of com-
missioning and correspondingly, a new
remuneration for the facility.

Requests for permission for a substan-
tial modification of a facility filed before
the entry into force of the new rules may
be considered and resolved under the
regulations in force at the time of filing
the application, but only if the owner of
the facility has a purchase agreement
signed with a manufacturer or supplier
of equipment for the acquisition of such
equipment for an amount equivalent to
at least 50% of the value of all project
equipment. In this case, the owner of
the facility must report that fact to the
competent authority within two months
after the entry into force of the RD,
along with filing the relevant supporting
documentation. Otherwise, he will be
deemed as waiving this right and the
authorization of a substantial modifica-
tion will be governed by the new regula-
tions.

Enrolment with a control centre and
mandatory telemetry. All facilities
which individually or jointly (if they be-
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long to the same group of facilities)
have a capacity exceeding 10 MW (or 1
MW for the electricity systems of the is-
lands and territories outside the Span-
ish mainland) must enrol with a
generation control centre, which will act
as interface with the system operator.
The installation and maintenance costs
of such control centres shall be borne by
the special regime generators enrolled
with them.

All facilities with installed capacity over 1
MW or less than 1 MW but forming part
of a cluster of facilities with a capacity
sum greater than 1 MW must submit re-
mote measurements to the system op-
erator in real time, individually in the
first case or in aggregate, in the second.

To this end, there are is a double defini-
tion of "cluster of facilities." Cluster is
defined as the set of facilities that are
connected at the same point to the dis-
tribution or transport network, or have
a common transformer or evacuation
line. It is also defined as those facilities
that have the same cadastral reference,
taking into account their first 14 digits.

Breach of those obligations is sanctioned
with the loss of the relevant remunera-
tion depending on the chosen option
(tariff or bonus). In case the chosen op-
tion was the sale at the regulated tariff,
breach of this obligation will result on
being paid the market price.

This obligation will be enforceable as of
July 1, 2011, except in the case of indi-
vidual facilities with capacity over 10
MW.

Procedural developments. The appli-
cation for admission to the special
regime and the required documentation
must be submitted at least in electronic
format.
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2. Amendments common to the
thermoelectric solar and wind tech-
nologies

Stability commitments. RD
1614/2010 contains two separate stabil-
ity commitments for systems with ther-
moelectric solar technology and for wind
power plants.

Regarding thermoelectric solar plants,
the RD states that any reviews to the
economic regime (tariff, bonus, etc.), in-
cluding reviews to the equivalent hours,
will not affect the facilities in operation
and registered with the Registry of pre-
allocation of remuneration. In concrete,
reviews will not affect the following fa-
cilities:

a) those registered with the RAIPRE
as of May 7, 2009 (date of entry into
force of Royal Legislative Decree
(“RLD") 6/2009); and

b) those registered with the Registry
of pre-allocation of remuneration
under DT 4 of RLD 6/2009 (facilities
which complied with the require-
ments of registration at the date of
entry into force of such RLD, except
for the requirement of having pre-
sented a guarantee, but which sub-
sequently filed for registration and
presented such guarantee) which
will register on a final basis with the
RAIPRE and will commence energy
sales no later than thirty-six months
from the date of notification of reg-
istration of pre-allocation or before
December 31, 2013, if they are fa-
cilities associated with phase 4 of
the Agreement of the Council of Min-
isters of November 13, 2009 (they
will commence the delivery of en-
ergy through the transport or distri-
bution networks on January 1,
2013).

As noted, it has been agreed to delay
the entry into operation of solar ther-
moelectric power plants with respect to
the date specified in the programme of
commissioning of the projects submitted
to preregistration under RLD 6/2009.
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In the case of wind power, the reference
values for annual equivalent hours
(2350 and 2589 hours per year) will not
be subject to review during the operat-
ing life of those facilities in operation
(entered in the RAIPRE on or before May
7, 2009), and of those entered in the
register of pre-allocation of remunera-
tion under DT 4 of RLD 6/2009. Unlike
thermoelectric solar plants, in the case
of wind generators the stability commit-
ment is linked to the plant not being
subject to a substantial change in its op-
erational life. These facilities will not be
affected by any tariff, bonus or lower or
upper limit reviews either, without prej-
udice of the reductions envisaged by the
RD 1614/2010 itself (article 5).

The shielding of the above facilities
against potential reviews of their eco-
nomic system within the terms of Arti-
cle 44.3 of RD 661/2007 can only be
understood in the context of a political
and economic compromise between the
Government and the industry, but its
legal effectiveness is questionable. Nat-
urally, and notwithstanding the need to
comply with the principles of legal cer-
tainty and the non-retroactivity of the
rules restricting rights (so threatened in
the current context), nothing prevents
that rules of a regulatory nature be al-
tered by subsequent rules of equal or
superior rank, altering the system of re-
view of the economic regime of electric-
ity production under the special regime,
as well as the facilities affected by such
review.

Elimination of bonus for facilities
with capacity exceeding 50 MW.
Even though RD 661/2007 established a
limit of 50 MW of installed capacity to
benefit from the special regime, it was
admitted that certain facilities with in-
stalled capacity over 50 MW and using
technologies similar to those in category
B (excluding hydropower) could per-
ceive the bonus set out in Article 45.2 of
RD 661/2007. The new regulations ex-
tend the facilities (in addition to hy-
dropower plants) having no access to
such bonus to thermoelectric solar and
wind generators of installed capacity ex-
ceeding 50 MW.




& Legal Analysis

Correspondingly, the new rules envisage
the automatic withdrawal of pending ap-
plications for facilities of installed capac-
ity exceeding 50 MW which use
renewable energy sources and which,
given the technology they use and the
requirements applicable to them, were
eligible under Article 45 of RD 661/2007
but are no longer eligible under the new
regulations (thermoelectric solar and
wind power plants, except for offshore
wind power plants). The sponsors of
such facilities that at the time of entry
into force of the RD had filed an applica-
tion for administrative approval of their
facility shall have a maximum period of
two months (until January 24, 2011) to
ratify the application. No ratification
shall be taken as abandonment of such
application. They may also request a re-
turn of the guarantee provided for by
Article 124 of RD 1955/2000, precluding
its foreclosure in the two months follow-
ing the entry into force of RD
1565/2010.

Incentives to the withdrawal of ap-
plications. The regulator encourages
the sponsors of thermoelectric solar and
wind power technology facilities to with-
draw their applications, and for this pur-
pose it provides that sponsors of
thermoelectric solar and wind power fa-
cilities that were listed in the Register of
pre-allocation of remuneration and had
chosen desist of the implementation of
the facility may withdraw within three
months (until March 9, 2011) precluding
the foreclosure of deposited guarantees.

3. Amendments specific to each
type of technology

3.1. PV solar technology

Redefinition of Type I facilities (on
rooftop and facade). Facilities in-
stalled on the rooftop and facade of
buildings are required to have a point of
contracted power supply in such build-
ings, of at least 25% of the nominal
power of the intended facility, during the
first 25 years after the first day of the
month following the record of commis-
sioning of the facility. This is intended to
rationalize the size of the facilities in
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order to obtain the benefits of distrib-
uted generation, avoiding energy losses,
minimizing congestion and reducing the
need to invest in distribution networks.
Facilities located on top of greenhouses,
pools of irrigation and similar are ex-
cluded.

The new definition of Type I facilities will
apply from the first call for registration
in the Registry of pre-allocation of re-
muneration launched after the entry into
force of RD 1565, which is scheduled for
the third quarter of 2011 according to
the timetable set out in Annex III, para-
graph 2 (iii) of RD 1578/2008.

Exceptional reduction of the tariff
for new PV facilities. The prices of tar-
iffs for PV facilities are reduced by 5%
for rooftop facilities of up to 20 kW, 25%
for rooftop facilities of up to 2 MW and
45% for facilities on ground. The reduc-
tion is “exceptional” to the extent that
only the first call for registration in the
Registry of pre-allocation of remunera-
tion, the filing period of which is initiated
after November 24, 2010 (i.e. the call
for registration of the third quarter of
2011 according to the timetable set out
in Annex III, paragraph 2 (iii) of RD
1578/2008), will be affected. However,
this reduction will not be considered for
purposes of calculating the remunera-
tion of power quotas for next year.

Elimination of the right to payment
of bonus equivalent after 28 years
of useful life. The remuneration of RD
661/2007 is eliminated after the 29th
year of useful life of the facility, after
which the facility will be paid at market
price, if it is still in operation. This is one
of the most conflictive issues of the re-
form, because even when the position of
the National Energy Commission is that
this limitation is consistent with the
amortization period of the facility and
the remuneration paid until then, a large
portion of the industry considers that
the retroactive application of this regu-
lation is illegal.
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Obligation to comply with operating
procedures to deal with voltage
gaps. While specific procedures are de-
veloped for PV facilities, those individual
or joint plants with capacity exceeding 2
MW must comply with the “P.0.12.3" op-
erating procedures, entitled “Require-
ments of response to voltage gaps of
wind energy facilities”, enacted by Res-
olution 4, dated October 4, 2006 of the
General Energy Secretariat. Compliance
with these conditions is a necessary re-
quirement for payment of the relevant
tariff or bonus. PV facilities registered on
a definitive basis on RAIPRE until June
30, 2011, must adapt to the procedures
before October 1, 2011. Beginning on
July 1, 2011, compliance with the re-
quirements of such operating proce-
dures shall be required from the date of
definitive registration of the facility.

Procedural developments. The appli-
cation for registration of a facility or
project in the Registry of pre-allocation
has to be carried out for the same unit
that would have been processed before
the competent organ of the Autonomous
Region; it is expressly forbidden to
process an application for registration
for a facility formed by a group of facili-
ties that would have been handled inde-
pendently by the competent body.

The application must be exclusively filed
electronically, including a digital certifi-
cate. The procedure will be equally han-
dled by electronic means.

Unlike the previous regime in which un-
less expressly desisted, unaccepted ap-
plications remained valid for subsequent
calls, under the new rules applications
must be submitted for each of the calls
in which participation is desired, not
being valid for a call the applications
submitted to previous calls which had
not obtained registration in the Registry
of pre-allocation. However, in case of re-
peated applications to consecutive calls,
applicants do not need to re-file their
documentation.

When soliciting registration in the Reg-
istry of pre-allocation, operators of facil-
ities of the Type 1.1 (rooftop or facade
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facilities with capacity of up to 20 kW)
will not need to present the building per-
mit of the project granted by the com-
petent body.

There have been other developments in
relation to cancelled registrations in the
Registry of pre-allocation, which exceed
merely procedural affairs. Previously,
the capacity corresponding to projects
whose registration was cancelled was in-
corporated as additional capacity to the
calls after their cancellation, within the
same type or subtype. In the new ver-
sion of Annex IV of RD 1578/2008, this
provision is eliminated.

These new procedural rules will apply
from the first call for registration in the
Registry of pre-allocation of remunera-
tion launched after the entry into force
of RD 1565, which is scheduled for the
third quarter of 2011 according to the
timetable set out in Annex III, para-
graph 2 (iii) of RD 1578/2008.

3.2. Wind technology.

Temporary reduction of bonuses.
Bonuses are reduced by 35% in the pe-
riod between January 1, 2011 and De-
cember 31, 2012. This is applicable to
those wind energy facilities benefitting
from RD 661/2007 and to those with ca-
pacity greater than 50 MW taking ad-
vantage of the special regime.
Indexation methods contemplated in ar-
ticle 44.1 of RD 661/2007 (referred to
the CPI) are precluded.

This reduction does not affect the facili-
ties benefitting from DT 2 of RD
661/2007, namely those covered by RD
436/2004, which obtained a definitive
commissioning certificate before Janu-
ary 1, 2008.

As of January 1, 2013, the facilities af-
fected by the bonus reduction will see
the values of their bonuses fixed in ac-
cordance with Order ITC/3519/2009,
under which access fees applicable after
January 1, 2010 and the bonus rates of
the special regime are reviewed. Such
bonuses shall be updated according to
the CPI.
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In the case of wind power plants, not
everything is cuts. RD 1614/2010 con-
templates a special call for pre-alloca-
tion of remuneration, under a peculiar
compensation regime for up to 300 MW
of capacity, for wind technology facilities
which had obtained commissioning be-
fore May 1, 2010 but had not been reg-
istered in the Registry of pre-allocation
of remuneration under DT 4 of RLD
6/2009. This allows the regularization of
certain wind generation plants that were
left unregistered due to administrative
issues.

It is also contemplated a call for pre-al-
location of remuneration for wind energy
facilities located in the Canary Islands,
establishing a wind energy capacity goal
of 600 MW for this Region. The eco-
nomic regime of RD 661/2007 will be
applicable in that case, with the charac-
teristics concerning sale and settlement
established in the new RD.

Besides, the deadline for the facilities
definitely listed on the RAIPRE before
January 1, 2008 to conform with PO12.3
(operating procedures for responding to
voltage gaps approved by Resolution of
October 4, 2006) is extended from Jan-
uary 1 to December 31, 2010. In the
case of electricity systems located in is-
lands and territories outside the Span-
ish mainland, such deadline is extended
until September 30, 2011. If applicable,
these facilities must provide evidence
before December 31, 2010 of the tech-
nical impossibility to comply with those
requirements, and any resolution of ac-
ceptance of such impossibility and any
waiver of sanctions (loss of tariff or
bonus) could be of a temporary nature.

3.3. Solar thermoelectric technol-
ogy

Elimination of energy sales on the
market for solar thermoelectric fa-
cilities during the first year of oper-
ation. Thermoelectric solar technology
facilities operating under RD 661/2007
must sell their net energy at the regu-
lated tariff during the twelve months
from the date of their definitive com-
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missioning certificate. If this certificate
predates the entry into force of RD
1614/2010, they must sell power at the
regulated tariff beginning on January 1,
2011 and must remain in this system for
12 months. In compensation, over those
twelve months, the percentage of elec-
tricity generation from fuel may be
raised to 15% (the same percentage
that would apply if the facility would
choose the option to sell at market
prices plus bonus).
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