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The Draft Bill transposing the EU Mortgage Credit Directive into Spain is expected to be
passed by Congress in the coming weeks or months. It will establish new rules on lenders
and intermediaries, and increased protections for individuals, in connection with certain
debt transactions secured by, or granted in relation to, real estate properties (mainly for
residential use). Some of these rules could be relevant to purchasers of mortgage claims or
portfolios, as they may have an impact on certain contractual aspects of the claims they
purchase and their ability to foreclose on the asset.

Introduction

The EU Mortgage Credit Directive (Directive 2014/17/EU on credit agreements for consumers
relating to residential immovable property) (“MCD”) set, among other things, minimum regulatory
requirements to ensure consistency in protecting consumers taking out mortgages for residential
property. Member States were required to transpose the MCD into local laws and regulations
by 21 March 2016.

In Spain, the Mortgage Credit Bill that will partially transpose the MCD into local law is still in
draft form (the “Draft Bill”) since December 2017 and pending to be approved by Congress. The
Council of Ministers has recently resolved to request to run the Congress approval process through
the urgent procedure, which might result in the Draft Bill being approved by the end of July.

Disclaimer: This paper is provided for general information purposes only and nothing expressed herein should be construed as legal advice

or recommendation.
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The Draft Bill, if approved in its current form, will significantly increase the protections of natural
persons (not only consumers) taking out mortgages on residential property and, in certain
aspects (mainly contractual and enforcement related), goes beyond the protections set forth
in the MCD.

This note provides a summary overview of some of the key aspects of the Draft Bill that should be
considered by purchasers of Spanish mortgage claims and portfolios. The Draft Bill covers many
aspects of the residential mortgage market and transactions, but we will only focus on those that
may be relevant to secondary creditors of mortgage claims. For instance, this note does not cover
information/transparency obligations and other new conduct rules applicable to primary lenders
and intermediaries that are also an important part of the Draft Bill.

It is uncertain at this stage whether the Draft Bill will be passed by Congress substantially in its
current form, particularly after the recent change of Government, which may lead to substantial
amendments being introduced in the Draft Bill. Therefore, some of the aspects discussed in this
note may no longer apply as described herein once the bill, in its final form, is passed, and other
additional relevant aspects not described herein could also be included in the final bill.

This document does not intend to be comprehensive. Legal advice should be obtained on a case
by case basis.

Scope of the Draft Bill

Objective aspect. Subject to certain exceptions, the Draft Bill will apply to (i) any credit/loan
secured with a mortgage or other charge over residential property (whether such property is first
or second residence or owned to rent) and (ii) any credit/loan granted to acquire or retain property
rights in land or in an existing or projected building. If in any such loans/credits there is a natural
person involved as borrower, guarantor or surety the provisions of the Draft Bill will apply. Note that
in case (ii) above, which tracks the language of the MCD, there does not need to be a mortgage
(or other charge) securing the relevant loan or credit for the Draft Bill to apply, being the purpose
or use of proceeds of the loan/credit the relevant aspect to be considered and not being limited to
residential the type of real estate property to which it is referred.

Subjective aspect. The MCD applies only to mortgage credits granted to consumers (i.e. individuals
not acting in the sphere of their professional or entrepreneurial activities). Subject to certain
exceptions, the Draft Bill extends its subjective scope of application to any mortgage claims
(or other real estate related debts) with a natural person as borrower, guarantor or surety,
being irrelevant whether such person is acting in his/her personal sphere (i.e. as consumer) or in
his/her professional or entrepreneurial sphere. So, for example, a loan/credit granted to a
company (clearly not a consumer) secured with a mortgage on residential real estate would
be within the scope of the Draft Bill if a natural person is the mortgagor (or just a personal
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guarantor) and even when such natural person is not acting in his/her condition of consumer
(i.e. participates in the transaction because he/she has an economic interest in the borrower’s
business and activity).

Timing aspect. An important consideration to be made is whether the Draft Bill, once it enters into
force, will apply to pre-existing contracts. In principle, the answer to such question is no. However,
there are three very relevant caveats to such principle: (i) the Draft Bill will apply to pre-existing
contracts that are subject to amendment or subrogation after the Draft Bill enters into force;
(i) the maximum prepayment penalty for conversions to fixed-rate mortgages apply retroactively
to pre-existing contracts (see below Conversion to fixed rate mortgages); and (iii) the rules of the
Draft Bill on acceleration will apply to pre-existing contracts when acceleration takes place after
the Draft Bill enters into force.

Acceleration

This MCD required Member States to adopt measures to encourage creditors to exercise reasonable
forbearance before foreclosure proceedings are initiated, but it did not impose on Member States
any specific protections for consumers regarding acceleration.

The Draft Bill, on the other hand, limits significantly the right of the creditor to accelerate a
loan/credit (and, consequently, foreclose on a mortgage) covered thereby. This is particularly
relevant considering that, as mentioned above, the new rules on acceleration will also apply to
pre-existing contracts that are accelerated after the Draft Bill enters into force.

Currently (prior to the Draft Bill entering into force), the rule was that acceleration clauses in
mortgage loans were valid and enforceable if they allowed acceleration when the borrower had
defaulted in at least three successive monthly quotas (or an equivalent amount). Such rule had been
passed after the EU Court judgements of 2012 and 2013 nullifying certain acceleration clauses in
mortgage loans on first residences.

The Draft Bill changes the current status by (i) setting forth more stringent conditions for
acceleration for loans/credits covered within the scope of the Draft Bill (but in this case only when
it involves a real estate property for residential use) and (ii) establishing that such conditions
cannot be waived nor agreed otherwise by the parties thereto (neither in favour or against the
borrower).

The new conditions for acceleration established by the Draft Bill require (i) a non-payment default
of amounts representing at least 2% of the principal amount or nine monthly quotas (if default
occurs during the first half of the loan term) or 4% of the principal amount or twelve monthly
quotas (otherwise) and (ii) the creditor having claimed payment to the borrower granting at
least 15 days to cure and notifying of its intention to accelerate if default is not cured within such
timeframe.
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Voluntary prepayment

The Draft Bill grants borrowers the right to make partial or total prepayments with a maximum
notice period of one month and, in such cases, the borrowers will be entitled to a reduction of the
total cost of the loan/credit that will include interest and costs corresponding to the period that
remains to expire until the time of its termination. In this respect, unused premiums paid by the
borrower with respect to accessory insurance (i.e. covering risks affecting borrower’s capacity to
perform) shall be reimbursed to the borrower.

Additionally, the Draft Bill limits the prepayment fees that can be charged in two manners:

(i) First, it establishes a general principle that in no event may any fees charged exceed the
creditor’s financial loss, which shall be calculated proportionally to the reimbursed capital as
the negative difference between the outstanding principal and the present market value of the
loan (according to a formula) at the time of prepayment.

(i) Second, it also establishes hard limits for certain specific cases. For variable interest rate
mortgages, one of two options can be agreed: maximum fee of 0.5% of principal prepaid during
the first three years (subsequently 0%) or of 0.25% of principal prepaid during the first five
years (subsequently 0%). For fixed-rate mortgages, a maximum fee of 4% of principal prepaid
during the first 10 years and 3% thereafter.

Conversion to fixed rate mortgages

The Draft Bill favours the conversion from variable interest rate mortgages into fixed-rate
mortgages, as the latter do not transfer interest rate risk to the borrower, keeping the interest rate
stable until the end of the contract. The measures proposed in this respect apply retroactively to
pre-existing mortgages and include the lowering of the notary and registration costs associated
with the conversion (that may involve a change of creditor) and the establishment of maximum
fees for early repayment to 0.25% of the outstanding principal if conversion takes place during the
first three years and 0% subsequently (always subject to the general principle that in no event may
any fees charged exceed the creditor’s financial loss, as explained above).

Conversion to local currency mortgages
The Draft Bill also facilitates conversion of mortgages taken out in a foreign currency into

euros (or into the currency in which the borrower receives most of his or her income), providing
greater protection for the borrower against exchange rate risk.
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Interest rates

The Draft Bill provides some protection to borrowers regarding modification of interest rates
established in a contract and the calculation of variable interest rates.

More importantly, the Draft Bill provides that default interest rate may only accrue on outstanding
principal and cannot be capitalized and sets it at three times the legal interest rate at the time
(e.g. for 2017 default rate would have been 9%). This is surprising bearing in mind the Spanish
Supreme Court case law considers abusive an interest on arrears in mortgage loans to consumers
if it exceeds the ordinary interest by two percentage points.

For further information please visit our website at www.ga-p.com or send us an e-mail to info@ga-p.com.
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