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& Legal Analysis

Pre-insolvency mechanisms aimed at the re-
structuring of companies in distress as an 
alternative to formal insolvency proceedings 
have been a critical feature of the reforms of 
the Spanish Insolvency Act carried out since 
20092. 

Among the elements introduced by such 
amendments of the insolvency act, the re-
quirements to obtain the judicial homologa-
tion of a refinancing agreement and hence to 
extend the effects of that agreement to dis-
sident creditors3 has been the subject of nu-
merous interpretations (and speculation) by 
lawyers involved in debt restructuring trans-
actions.

The ruling of Commercial Court No. 6 of Bar-
celona, dated 5 June 2012 on the first request 
for homologation carried out under additional 
disposition nº 4 of the insolvency act by San-
ta & Cole Neoseries, S.L. and Intramundana, 
S.A. has brought some clarity (and yet intro-
duced important grounds of concern to credit 
providers and other participants in the debt 
trading industry) to the legal requirements of 
the homologation.

After the reform of the Spanish insolvency 
act carried out in October last year, addition-
al section nº 4 established that refinancing                                                                            

arrangements compliant with the require-
ments set out in section 71.6 of the Insolven-
cy Act were eligible for court homologation.

By receiving this court homologation, the de-
ferral in payment agreed in the refinancing 
agreement for financial debt providers may 
be extended to unsecured dissident credit en-
tities.

Further to the above deferral, the homologa-
tion resolution may also provide for the stay 
in individual enforcement proceedings for a 
maximum period equivalent to (i) the deferral 
of payments of unsecured and unsubordinat-
ed claims in accordance with the refinancing 
agreement, or (ii) 3 years whichever is the 
shorter.

It appears from the literality of additional sec-
tion nº 4 of the Spanish Insolvency Act that 
in order to be eligible for the court homolo-
gation, the refinancing agreement submitted 
to the judge needs to abide by the require-
ments of general refinancing agreements es-
tablished in article 71.6 of the Spanish Insol-
vency Act, namely that: 

a)	The purposes of the refinancing agree-
ment shall be to (i) substantially increase 
the funds available to the debtor; and/or                                                                          
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1	 4th additional provision of the Insolvency Act..

2	 Real Decreto Ley 3/2009 and Ley 38/2011, dated October 10.

3	 Unsecured creditors that did not vote the refinancing agreement or that voted against it. 
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(ii) expand the tenor or reorganize the 
terms of the debt that is to be re-negotiat-
ed by means of the refinancing agreement;

b)	The refinancing agreement shall be a part 
of a short and mid-term viability plan of the 
debtor;

c)	It must be approved by creditors repre-
senting, at least, 3/5 of the liabilities of the 
debtor;

d)	It should be executed before a Span-
ish Public Notary and recorded in a public 
deed; and

e)	An independent expert appointed by the 
Companies Registry should issue a report 
assessing: (i) the sufficiency of the infor-
mation provided by the parties (in particu-
lar, by the debtor); (ii) the reasonability of 
the refinancing agreement and that the vi-
ability plan is appropriate and feasible; and 
(iii) the security package of the refinancing 
agreement being proportional to market 
practice.

It was not clear in the text of the additional 
section nº 4 whether the 3 year limit applied 
only as the maximum duration of the restric-
tion to individual enforcements or if it also ap-
plied as a maximum duration of the deferral 
of payments capable of being imposed on dis-
sident creditors.

Beyond compliance with the aforementioned 
requirements, eligibility for court homologa-
tion requires the approval of financial entities 
holding at least 75% of the “bank debt” of 
the debtor.

Once the above requirements have been 
complied with, the Commercial Court dealing 
with the homologation request proceeds with 
the homologation provided that the measures 
and burdens imposed on dissident creditors 
are not disproportionate.

The only grounds available to challenge a 
Court homologation resolution are breach of  
the requirements described above, and sec-
ondly, where the measures imposed on dis-
sident creditors would be disproportionate. 

The ruling of Commercial Court No. 6 of Bar-
celona has interpreted that: 

i.	 Despite the general reference contained 
in the additional section nº 4 of the Span-
ish Insolvency Act  to the requirements 
of refinancing agreements and against 
the opinion of the majority of the Spanish 
legal commentators, the court resolved 
that the homologation of a refinancing 
agreement only required the approval 
of financial entities holding at least 75% 
of the “bank debt” of the debtor and not 
that referred to in letter c. above. The 
rationale behind this interpretation was 
that the specific rule (75% of the “bank 
debt” of the debtor) should prevail over 
and override the general requisite (3/5 of 
the overall liabilities of the debtor) since 
the homologation ruling should only af-
fect financial creditors, and to consider 
the interest of unaffected non financial 
creditors would substantially increase 
the risk of failure of the homologation at-
tempt. 

ii.	In order to evaluate the burdens imposed 
on dissident creditors, special attention 
should be paid to the financial situation of 
each creditor, the amount of its claim, the 
existence of encumbrances on the sizeable 
assets of the debtor, and the security pack-
age agreed in the refinancing agreement. 
This interpretation and especially the com-
bination of the two underlined criteria may 
raise some concerns to purchasers of dis-
tressed debts or NPLs that acquired their 
claims at a substantial discount where their 
relative burdens may be assessed against 
the effective acquisition price and not 
against the nominal value of the claim.
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iii.	The meaning of the term “deferral” is not 
restricted to the mere postponement of the 
payment by the debtor of amounts already 
due and payable under a particular debt 
instrument, but rather involves (or could 
involve) the amendment of the specific fi-
nancing agreement to preserve any unused 
disbursement rights. In this particular case 
the disbursement right of unused amounts 
was preserved for an additional period of 
three years.

In interpreting what amounts to a “dis-
proportionate burden”, the judge ruled 
that a refinancing agreement could legiti-
mately maintain the right of the debtor 

to carry out additional draw downs under 
credit facilities made available by a dis-
sident creditor (preservation of existing 
disbursement rights) but could not impose 
on such credit providers the increase of 
the amounts available under those facility 
arrangements.

iv.	The 3 year reference established by addi-
tional section 4ª operates only as a maxi-
mum duration of the ban on individual en-
forcements, but not as a limitation of the 
maximum duration of the deferral of pay-
ments capable of being imposed on dissi-
dent creditors, which, in the case at hand 
extended over a period of 7 years.


