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Employer workplace pension contribution
as from one month of employee service:
is it an obligation?

A discrepancy in statutory and regulatory workplace pension reforms generates
confusion as to the obligation to enrol participants with no more than one month’s
seniority and the company’s contributions.
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1.  The possible discrepancy between the statu-

tory and regulatory reform of workplace pen-
sion schemes and funds is generating quite a
few controversies. One such controversy after
the reduction of the two-year minimum length
of service so that more than one month’s sen-
iority is not required to access the scheme or
fund, concerns whether the company must
make contributions for these workers, wheth-
er they must be the same as for the rest of the
workers, or whether pension access is possi-
ble without contributions by the employer.

Two years ago, the Pension Schemes and Funds
Act (LPFP) was amended by the Workplace
Pension Schemes (Promotion) Act 12/2022 of
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30 June, the main aim of which was to promote
workplace pension schemes, including govern-
ment-sponsored pension funds, extending co-
verage to groups of workers without a work-
place pension scheme or to self-employed
workers and, finally, increasing the protection
of workplace pension schemes agreed through
collective (mainly multiemployer) bargaining.
Subsequently, Royal Decree 885/2022 of 18
October was adopted to amend the Pension
Schemes and Funds Regulations (RPFP), con-
ceived as a partial and basic regulatory im-
plementation at the start of the application
of the aforementioned act; later, Royal De-
cree 668/2023 of 18 July was also adopted,
amen-ding the Pension Schemes and Funds
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Regulations to promote workplace pension
schemes (BOE of 20 July).

Undoubtedly, the novelty of these regulations
was the inclusion of simplified pension schemes
and the integration of government-sponsored
workplace pension funds into the system. Also,
in the successive regulations, particularly Royal
Decree 668/2023 - the focus of this text -, some
aspects susceptible of critical appraisal were
introduced, for example, in relation to Arti-
cle 112 of the Pension Schemes and Funds Re-
gulations on the characterisation of sponsors
or participants in these schemes. In this regard,
the legal regulation of reference is that con-
tained in Article 67 of the Pension Schemes
and Funds Act, with different modalities of
simplified workplace pension schemes. As re-
gards those sponsored by companies by vir-
tue of multiemployer collective agreements
that implement pension
commitments in favour
of their employees, the
company included in one
such collective agree-
ment will be considered
the sponsor, and the employee affected by
the agreement will be a participant. It should
be noted that the law adds that this type of
scheme will pay “special attention to promo-
ting its implementation in small and medi-
um-sized companies”, an aspect not included
in the regulatory implementation contained
in the aforementioned Article 112 of the re-
gulation. The latter does, however, include the
consideration as participants of the self-em-
ployed workers referred to in Article 68(2) of
the Pension Schemes and Funds Act, which
expressly includes the possibility for them to
join a multiemployer scheme by reason of
their activity and by virtue of the procedure
set out in the specifications of the multiem-
ployer simplified workplace pension scheme.

A workplace pension
scheme can be accessed
with one month of seniority
in the company

Article 112(6) of the aforementioned regu-
lations therefore stipulates the need for the
administrator to verify, at the time the partic-
ipant joins the scheme, that he/she is self-em-
ployed, which must be proven by means of the
supporting documents provided by the pension
scheme participant to the pension fund admin-
istrator. If the applicant is unable to provide
the supporting documents, they may be re-
placed by a statement of compliance.

Another example would be the change intro-
duced by Article 25 of the Pension Schemes
and Funds Regulations to extend the status
of employees, for the purposes of the applica-
tion of pension schemes, to directors included
in the Social Security’s general class as likened
to employees in the terms established in Article
136(2)(c) of the Social Security Act, as per Ar-
ticle 25(2) of the aforementioned regulations.
Similarly, the status of par-
ticipants may be extended
to employee shareholders
and members in workplace
schemes sponsored by em-
ployee-owned companies
and co-operatives, if this is provided for in
the specifications of the scheme sponsored
by the undertaking, as well as to co-owners in
workplace schemes sponsored by joint prop-
erty partnerships and to partners of business
partnerships included in both cases, by virtue
of their status, in the Social Security’s special
class for self-employed workers. The regula-
tions clarify that references to employees,
workers or the employment relationship con-
tained therein shall be understood to refer,
where appropriate, to the aforementioned
employee shareholders or members, co-own-
ers and partners, as well as to the employee
shareholder or member, co-owner and part-
ner relationship. Likewise, within the scope of
the relationship between employee-owned
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companies or co-operatives and their share-
holders or members, the references in these
regulations to the collective agreement or
equivalent provision may be considered as
being made to the shareholder or board meet-
ing resolutions of these companies, all by virtue
of the provisions of Article 25(3) of the Pension
Schemes and Funds Regulations.

However, there is one aspect that is proving to
be particularly contentious. This is the change
introduced to the content of one of the basic
principles of pension schemes: non-discrimi-
nation. In the statutory reform carried out in
2022, Article 5(1)(a)(1) of the Pension Schemes
and Funds Act was amended to specify that “a
workplace scheme will not be discriminatory
when all the staff employed by the sponsor are
covered or in a position to be covered by such
scheme, and no more than one month’s senior-
ity may be required for access to the same. Any
workplace scheme may provide for access with
less than one month’s seniority or as of joining
the sponsor’s staff”. Before this amendment,
however, it was possible to require a length
of service in the company of up to two years
to be able to access the pension scheme. Ac-
cordingly, Article 26(1) of the Pension Schemes
and Funds Regulations was amended by Royal
Decree 668/2023, although with some addi-
tions; thus, non-discrimination would be un-
derstood to refer to the worker’s right to access
the scheme and to company contributions as
from enrolment in the scheme provided that
the worker is in the employ of the sponsor.

The regulations also stipulate that, in order to
determine the length of service of one month
referred to in both the new statute and the
regulations, the time elapsed since joining the
sponsor’s workforce under any type of employ-
ment contract shall be taken into account. In
the event of joining the sponsor’s workforce

June 2024

GA_P

by way of transfer of employment contract,
the worker’s length of service in the transferor
company shall be taken into account for the
purposes of access to the pension scheme. The
right of access to the scheme is understood
to be without prejudice, where applicable, to
the system of contributions and benefits to be
applied in the scheme to the staff affected by
the transfer of employment contracts accord-
ing to the provisions of the collective agree-
ment or equivalent provision or in the speci-
fications themselves, or as derived from the
sponsor taking on the pension commitments
assumed by the transferor company and their
instrumentation. Within a maximum period of
twelve months from the effective date of the
transfer of employment contracts, the spec-
ifications of the scheme must be adapted to
expressly regulate, where appropriate, the dif-
ferentiated system of contributions and ben-
efits that may apply to the staff affected by
said transfer.

The obligation to enrol staff with one month’s
seniority in the workplace pension scheme,
adapting, where appropriate, that existing to
this requirement, is generally complied with by
companies with workplace pension schemes.
What happens with employer contributions
for these workers is a different matter. In this
respect, the question arises as to whether the
fact that the statutory rule establishes the
obligation to access the workplace pension
scheme means that the company must also
contribute into it for this worker with more
than one month’s seniority. In fact, the prob-
lem arises both for those who have recently
joined the scheme - provided that one month
has elapsed - and for those who, having more
than one month’s seniority, have not reached
the two years required beforehand, which is
why they would have been excluded from the
scheme’s coverage.
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Because, both before and now, the statuto-
ry rule does not consider it discriminatory to
differentiate the contributions of the sponsor
corresponding to each participant according
to the criteria derived from a collective agree-
ment or equivalent provision or established in
the specifications of the scheme. Hence, there
were schemes with different contributions
for different groups, and it was even feasible
to have a scheme with some groups without
contributions. However, in order to avoid dis-
crimination, the new regulations not only rec-
ognise the worker’s right to access the scheme,
but also the right “to company contributions
as from enrolment in the scheme provided that
the worker is in the employ of the sponsor”, as
per Article 26(1) of the Pension Schemes and
Funds Regulations.

The General Government, through the Directo-
rate-General for Insurance and Pension Funds,
interprets the requlations as clarifying the
meaning of the statute and, since the latter
requires the worker to
be enrolled after one
month’s service, the
company must make
the appropriate contri-
bution for said worker
into the workplace pen-
sion scheme. Companies consider, however,
that the regulations exceed their legislative
capacity by including an obligation that is
alien to the statutory text. If this is the case,
it should be asked whether the contributions
of these workers must be identical to those of
workers in the same situation but with more
than two years’ seniority, whether they must
pay these amounts retroactively and, if so, from
when - from the entry into force of the statute
in July 2022, from the entry into force of the
regulations in July 20237 According to the Gen-
eral Government, from the entry into force of

The company can contribute
different amounts
for different groups
according to the scheme’s
specifications

the statute (July 2022), although it is possible
that the employer’s contributions may be of a
different amount depending on the length of
service of the worker, provided that this is es-
tablished in the scheme’s specifications. Com-
panies also add that, since the contribution re-
quirement is contained in the regulations and
the latter provide for a period of 12 months for
the scheme’s specifications to be brought into
line with the regulatory reform, it should there-
fore be possible to bring the scheme into line
by July 2024.

It is true that the statutory reform modifies the
basic principle of non-discrimination (Art. 5(1)
(a) LPFP) in two of its paragraphs, the first and
second, both in relation to workplace pension
schemes: the first, to establish the possibility of
access as of a length of service of one month;
the second, to incorporate, when regulating
the compatibility of non-discrimination with
the differentiation of the sponsor’s contribu-
tions corresponding to each participant, the
obligation to guarantee,
however, the implementa-
tion of corrective measures
to avoid the gender gap.
The remaining paragraphs
refer to associated or indi-
vidual schemes, respective-
ly. Therefore, the possibility of differentiating
contributions from the sponsor to each par-
ticipant remains in force, provided that such
differentiation occurs “in accordance with
criteria derived from a collective agreement
or equivalent provision or established in the
specifications of the scheme” (Art. 5(1)(a)(2)).
The scheme’s specifications, as stated in Article
6(1)(e) of the Pension Schemes and Funds Act,
shall specify, “where appropriate, the criteria
and systems for differentiating contributions
and benefits”. Consequently, the specifications
must include the possible differences in the
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employer’s contributions. Would it be possible
to allow differences according to the worker’s
length of service in the company? In principle,
nothing seems to prevent this.

Certainly, the regulations have added clar-
ifications in relation to the first paragraph
- the month’s seniority - and has also speci-
fied the second of the paragraphs described
- the sponsor’s contributions: as regards the
first (and leaving aside the above-mentioned
issue of transfer of employment contracts and
the clarification that the length of service of
one month is calculated from the moment of
joining the company, regardless of the type of
employment contract used), to indicate that
non-discrimination is understood to refer to
the right to access the
scheme and to com-
pany contributions as
from enrolment in the
scheme provided that
the worker is in the em-
ploy of the sponsor. The regulations do not
state, incidentally, that such contributions are
compulsory, but rather that they will be those
that correspond according to what has been
“established”. Consequently, neither the stat-
ute nor the regulations include an automatic
principle of contribution, but rather a condi-
tioning of the company’s contribution to the
collective agreement, equivalent provision,
specifications, etc. in which it is included.

With regard to the second paragraph, the reg-
ulations stipulate, like the statute, that non-dis-
crimination will be compatible with different

There is the possibility

of accessing a scheme

without contributions
from the company

GA_P

sponsor contributions for each participant
and adds that it will also be compatible with
the application of differentiated contribution
and benefit systems and with a structure of
sub-schemes within the same scheme, all in
accordance with criteria derived from a col-
lective agreement or equivalent provision or
established in the specifications of the scheme.
Here too, therefore, the legislator seems to ad-
mit that the specifications can make such a dif-
ference in the participants’ contributions.

It does not seem that the above-mentioned
provisions are the subject of attention in the
reform that the Ministry of Inclusion, Social
Security and Migration envisages for the reg-
ulations, although it would be advisable that
these aspects be clarified.
However, clearly, there is a
certain contradiction bet-
ween the regulatory clarifi-
cation of what is to be
understood as non-discri-
mination - in terms of “the worker’s right to
access the scheme and to company contribu-
tions” - and the possibility of the employer
not contributing in the end. However, there
is nothing to prevent such a conclusion if,
regardless of the divergences - or even dis-
crepancies - between the statute and the
regulations, it is noted that, in any case, the
employer’s contributions must have a specif-
ic legislative or mandatory justification, nor-
mally in the specifications of the scheme, the
latter being sovereign to determine, where
appropriate, the objective differences in the
different protected groups.

Disclaimer: This paper is provided for general information purposes only and nothing expressed herein should be construed as legal advice or

recommendation.
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