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Introduction

Last April, the European Parliament adopted
at first reading its position on a set of amend-
ments to which the European Commission
refers as the Listing Act. These amendments
affect Directive 2014/65/EU (MiFID II), Regu-
lation 600/2014 (MiFIR), the Prospectus Re-
gulation and the Market Abuse Regulation. To
this we must add a proposed new directive on
multiple-vote share structures in companies
that seek the admission to trading of their
shares on an SME growth market, which will al-
low owners to retain control of their companies
after admission of their shares to trading.
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In this analysis we will report on the amend-
ments to MiFID Il, amendments that pro-
vide for a transposition period of eighteen
months from the entry into force of the direc-
tive amending MiFID Il (twenty days after its
publication in the Official Journal of the Eu-
ropean Union). The repeal of what is known
as the Admissions Directive by Article 3 of this
MiFID Il amending directive will take effect
two years after the aforementioned dies a
quo.

The objective of the amendments is indicat-
ed in the title of the directive: Directive (EU)
2024/... of the European Parliament and of the
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Council amending Directive 2014/65/EU to
make public capital markets in the Union more
attractive for companies and to facilitate ac-
cess to capital for small and medium-sized en-
terprises and repealing Directive 2001/34/EC.
The main aspects of the amendments are
outlined below in three areas.

Reversal in the compulsory unbundling of
charges for investment research and execu-
tion services

In order to avoid conflicts of interest bet-
ween portfolio managers or independent in-
vestment advisors and their clients, MiFID Il
obliged the former to separate or unbundle
the costs of contracting analysis or research
reports and the costs of executing client or-
ders (or other services). These obligations are
known as research unbundling rules.

The aim was to ensure compliance with the
‘principle of best execution’ set out in Article
24 of MiFID Il - and Article 222 of the current
Spanish Securities Markets Act - by separating
the fees for transmitting and executing orders
from those paid by the intermediary to firms
engaged in investment research. The sepa-
ration of the costs of research on listed com-
panies received by portfolio managers and
other investment firms has so far allowed the
investment firm to bear them directly or to pass
them on to its clients separately from the costs
of order execution. This regulation led to an ad-
justment in the prices of supply in the market
for financial research or research services which
threatened the viability of these smaller inde-
pendent third parties, as well as a reduction in
the number of companies on which research is
provided, especially in the case of SMEs. Mi-
FID Il is therefore being amended in 2021 by
Directive 2021/338 to allow investment firms
to jointly pay third parties for the provision

of research and order execution services, pro-
vided that certain requirements are met. One
of these is that the research must be carried
out on issuers with a market capitalisation of
no more than €1 million, a requirement that
also applies in the case of reports on unlisted
SMEs. The latest MiFID Il amendment removes
the €1 million limit and leaves it up to the in-
vestment firm to decide whether to separate
fees and expenses for both items in accord-
ance with its approved policy in this respect.
If it chooses not to do so, the new wording of
Article 24 of the Directive strengthens client in-
formation obligations. The unbundling of fees
by the investment firm is a controversial issue;
it will be practice that will reveal the success
of this amendment. On the other hand, Arti-
cle 24 introduces a scheme for cases in which
these reports or analyses are paid for direct-
ly by the issuer; in this case, it must comply
with the code of conduct to be drawn up on
the basis of the delegated regulations to be
adopted in this respect.

These amendments are intended to revitalise
the investment research market and ensure suf-
ficient coverage for small and mid-cap compa-
nies. In the transposition, it will be necessary to
amend the extensive Article 122 (‘analysis-re-
lated incentives’) of Royal Decree 813/2023 of
8 November on the legal regime for investment
firms and other entities providing investment
services.

Companies listed on more than one multi-
lateral trading facility

In a quasi-verbatim translation of Article 33(7)
of MiFID II, Article 128(7) of Royal Decree
814/2023 of 8 November on financial instru-
ments, admission to trading, registration of ne-
gotiable securities and market infrastructures
provides as follows:
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Financial instruments of an issuer
admitted to trading on one SME
growth market may only be traded
on another SME growth market
where the issuer has been informed
and has not objected. However, the
issuer will not be subject to any obli-
gations relating to corporate gover-
nance or initial, ongoing or ad hoc
disclosure with regard to the latter

SME growth market.

What the MiFID Il amendment does here is
to extend this regime from the listing on an
SME growth market to its additional listing on
any other multilateral trading facility (MTF),
whether or not this facility has SME growth
market status. However, if it does not, the
issuer remains subject to the corporate go-
vernance and regulatory reporting obligations
applicable in that other
multilateral trading fa-
cility. Related to this,
the definition of SME
growth market is mo-
dified to allow not only
the market itself, but
also a segment of the multilateral trading fa-
cility that meets the requirements detailed in
the new wording of Article 33 of the directive,
to be considered an SME growth market.

The repeal of the Admissions Directive and
the establishment of a 10% free float

Most of the provisions contained in Directive
2001/34/EC of the European Parliament and of
the Council of 28 May 2001 on the admission
of securities to official stock exchange listing

10 % of the capital for
which admission is sought
is considered sufficient
distribution to the public
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and on information to be published on those
securities have either been superseded by the
Transparency Directive and the Prospectus
Regulation or have become redundant with
these two pieces of legislation. Therefore, the
legislative policy option has been to repeal
this directive and incorporate into MiFID Il
the content that remained in force, albeit
with modifications. However, the minimum
foreseeable market capitalisation require-
ment of one million euros to be listed on a
regulated market is kept (in Spain the figure is
six million).

With regard to the sufficient distribution of
shares to the public - ‘sufficient distribution’
in the words of Article 66 of Royal Decree
814/2023 - the general criterion of 25% of
the shares for which admission to trading is
sought is replaced by 10%, as this 25% thresh-
old is considered ‘excessive
and no longer appropriate’.
This is irrespective of whether
the company is domiciled in
a European Economic Area
country, as MiFID Il contains
no restrictions in this respect.
However, the new Article 51a of MiFID Il allows
Member States to dispense with this 10% cri-
terion and replace it with another criterion
ensuring either the holding of a ‘sufficient
number of shares’ by the public, or the exis-
tence of a sufficient number of shareholders,
or the establishment of a criterion whereby the
market value of the shares held by the public
represents a sufficient level of subscribed cap-
ital in respect of the class of shares for which
admission to trading on the regulated market
is sought.

Disclaimer: This paper is provided for general information purposes only and nothing expressed herein should be construed as legal advice or

recommendation.
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