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Negotiation and content of plans
ouaranteeing LGBTI rights

within companies

Following the adoption of the Royal Decree
implementing measures for real equality
and non-discrimination of LGTBI people
within companies, collective bargaining
must, as a general rule, adapt these
measures to each undertaking or sector,

as appropriate, within a time limit of three
months. If no agreement is reached after
three months from commencement of said
bargaining, the content of the Royal Decree

will apply.
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hen Act 4/2023, of 28
February, for the real and
effective equality of trans
people and to guarantee
the rights of LGTBI peo-
ple (“Act 4/2023” or the “Act”) was passed, Ar-
ticle 15 thereof made it obligatory for compa-

nies with more than fifty employees to have
a planned set of measures and resources to
achieve the Act’s purpose, including a protocol to
address harassment or violence against LGTBI
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people. This obligation was to become effective
twelve months after the entry into force of the
Act, raising many doubts as to its application
given that the law itself referred it to collective
bargaining and delegated the regulation of the
content and scope of the measures to regulatory
implementation. The latter has come with the
adoption of Royal Decree 1026/2024, of 8 Octo-
ber, implementing the planned set of measures
for equality and non-discrimination of LGTBI
people within companies (the “Royal Decree”).
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Among the matters covered by the Royal De-
cree, the following should be highlighted:

1. Employee-counting rules: all contracts, in-
cluding those valid during the previous six
months

For the purposes of negotiating the afore-
mentioned “planned measures” (plan), em-
ployee counts shall take into account the to-
tal workforce of the company (regardless of
the number of its workplaces and the form
of employment contract), including per-
sons on seasonal contracts, fixed-term con-
tracts and contracts to provide temporary
staffing. In any case, each person with a
part-time contract shall be counted, irre-
spective of the number of working hours, as
an additional employee.

In addition, fixed-term contracts, whatever
their modality, which, having been valid in
the company during the previous six months,
have been terminated at the time of the
count, must be added. In this case, every
100 days worked or fraction thereof shall
be counted as one additional employee.
This count shall be carried out on the last
day of June and December of each year.

The count shall be done on the day the ad
hoc joint consultative committee is set up
and shall remain unchanged until the end
of the plan’s period of validity, even if the
number of employees in the company falls
below fifty-one at any given time.

In companies with fewer than 50 employees,
bargaining is voluntary.

2. Content of the plan

In companies that do not have a collective
agreement with a scope wider than that of

the company, the agreement shall identify,
at the very least, the bargaining parties, the
personal (ratione personae), geographical
(ratione loci) and temporal (ratione tem-
poris) scope of application and the pro-
cedure for resolving any possible discrep-
ancies that may arise in the application
and interpretation of the agreed planned
measures. In the case of a company with a
collective agreement the scope of which is
greater than that of the company, the per-
sonal, geographical and temporal scope
shall be that established in the collective
agreement itself.

In all cases, and without prejudice to party
autonomy in determining the content of the
plan, multi- or single-employer collective
agreements must include, at the very least,
the measures described in Schedule | to the
Royal Decree. Thus, the plan must include
or implement the following:

a) Equaltreatment and non-discrimina-
tion clauses that contribute to create a
favourable context for diversity and to
advance in the eradication of discrim-
ination against LGTBI persons, with
express reference not only to sexual
orientation and identity, but also to
gender expression or sexual charac-
teristics.

b) The eradication of stereotypes in the
access to employment of LGTBI peo-
ple, especially through the adequate
training of the participants in the se-
lection processes. To this end, clear and
specific criteria must be established
to guarantee an adequate selection
and recruitment process that prioritises
the training or suitability of the person
for the job regardless of their sexual
orientation and identity or gender
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expression, paying special attention
to trans people as a particularly vulne-
rable group.

Criteria for classification, professional
promotion and advancement, regulat-
ing these in such a way that they do
not entail direct or indirect discrimina-
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contained in Act 4/2023; knowledge
and dissemination of the protocol for
accompanying trans people in employ-
ment, if it exists; and, finally, knowl-
edge and dissemination of the proto-
col for the prevention, detection and
action against discriminatory harass-
ment or violence on the grounds of sex-

val orientation and

identity, gender ex-

Companies with more than fifty
employees must implement measures
that guarantee the rights of LGBTI
persons therein

pression and sexual
characteristics. This
section includes the
promotion of meas-
ures that ensure the

use of language that
respects diversity.

tion against LGTBI persons and basing e) Promotion of heterogeneity of work-
them on objective elements, including forces to achieve diverse, inclusive and
qualification and capacity, that en- safe working environments. To this end,
sure professional career development protection against LGTBI-phobic be-
under equal conditions. haviour will be ensured, especially
through protocols against harassment
d) Training, awareness-raising and lan- and violence at work.
guage: companies will integrate spe-
cific modules on the rights of LGTBI f)  The reality of LGTBI diverse families,
people in the workplace into their spouses and unmarried partners, ensur-
training plans, with special emphasis ing access to leave, job benefits and
on equal treatment and opportuni- rights without discrimination based
ties and non-discrimination. The train- on sexual orientation and identity
ing will be aimed at the entire work- and gender expression. In this regard,
force, including middle management, all employees will be guaranteed
executive positions and those respon- equal enjoyment of the leave that,
sible for personnel and human resour- where applicable, is established in
ces management. multi- or single-employer collective
agreements to attend medical con-
In this regard, the training should con- sultations or legal procedures, with
tain general knowledge and dissemina- special attention to transgender
tion of the set of planned LGTBI meas- people.
ures, as well as their scope and content;
knowledge of sexual, family and gen- g) Penalties for behaviour that violates

der diversity definitions and concepts
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3.

and identity and gender expression
of employees shall be integrated,
where appropriate, into the discipli-
nary regime of the applicable collecti-
ve agreement.

Rules for negotiating the plan

a)

Procedure and standing

The negotiation of the plan will follow
the same procedure as that established
for the collective agreement. Thus, at
the company level and at the level
above the company, these collective
agreements may establish the terms
and conditions under which such meas-
ures will be adapted within the com-
panies. If the agreements have been
signed previously, the ad hoc joint
consultative committee will meet to
deal exclusively with the negotiation
of this LGTBI plan within the period
established by the Royal Decree. For
the negotiation, the rules on standing
for collective agreements under Arti-
cle 87 of the Workers’ Statute Act will
be applied. In companies with several
workplaces, the joint works council will
negotiate, if it exists and has powers
for negotiation.

In the absence of an applicable mul-
ti-employer collective agreement, com-
panies with a statutory body of worker
representatives shall negotiate these
plans by means of single-employer
collective agreements.

In companies that do not have an
applicable multi-employer collective
agreement and do not have a statutory
body of worker representatives, an ad

hoc joint consultative committee will be
set up, made up, on the one hand, of the
company’s representatives and, on the
other hand, of workers’ representatives
composed of the most representative
trade unions and of the trade unions
that are representative in the sector
to which the company belongs. The ad
hoc joint consultative committee shall
have a maximum of six members for
each of the parties, and trade union
representation shall be in proportion to
the representativeness of each organi-
sation in the sector. Without prejudice
to the foregoing, the employee part of
this ad hoc joint consultative commit-
tee shall be validly composed of the
trade union organisation or organi-
sations that respond to the company’s
call within ten working days, exten-
dable to another ten working days if
none respond within the first period.
If no response is received within this
new period, the company may proceed
unilaterally to determine the planned
measures in accordance with the con-
tents of the Royal Decree. If there are
workplaces with a statutory body of
worker representatives and workplaces
without it, the employee part of the
ad hoc joint consultative committee
will be made up of the statutory body
of worker representatives of the work-
places that have it, on the one hand,
and, on the other, of the members of
the employee part, formed in accord-
ance with the above, in representation
of the employees at the workplaces
that do not have it. In this case, the ad
hoc joint consultative committee shall
be made up of a maximum of thirteen
members from each of the employee
and employer parties.
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Planning should be carried out through
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collective bargaining and, if no agreement is reached,
the measures contained in the Royal Decree
will be imposed

b)

In allthese cases, the ad hoc joint consul-
tative committees may rely on external
support and advice from people spe-
cialised in LGTBI equality in the work-
place; these specialists will be entitled
to speak but not to vote.

The members of the ad hoc joint con-
sultative committee, as well as any
experts who assist it, must at all times
observe the duty of confidentiality
with regard to the information that
has been expressly communicated to
them in a confidential manner. In any
case, no type of document provided by
the company to the ad hoc joint consul-
tative committee may be used outside
the strict scope of the committee or for
purposes other than those for which it
was provided.

In the negotiation of planned measures,
respect for the privacy of employees
must be ensured.

Deadline for the establishment of the
ad hoc joint consultative committee

Both companies with a collective agree-
ment and those without an applicable
multi-employer collective agreement
but with a statutory body of worker
representatives must initiate the proce-
dure for negotiating the planned meas-
ures by setting up the ad hoc joint con-
sultative committee within a maximum
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period of three months following the
entry into force of the Royal Decree
- scheduled for the day after its publi-
cation in the Official Journal of Spain,
i.e. before 10 January 2025.

For companies which, at the time of
the entry into force of the Royal De-
cree, were not included in its scope of
application, the period will start to
run from the moment they reach the
required number of fifty employees.

In companies that are obliged to ne-
gotiate this plan but do not have an
applicable multi-employer collective
agreement and lack a statutory body
of worker representatives, the maxi-
mum period for setting up the ad hoc
joint consultative committee will be six
months from the entry into force of the
Royal Decree (10 April 2025).

Outcome of the negotiation

Three months after the start of the pro-
cedure for negotiating the planned
measures without an agreement having
been reached on them or in the event
that the multi-employer collective
agreement in effect does not include
the planned measures, the companies
obliged to negotiate will apply all of
the measures established in the Royal
Decree. These measures will continue
to be applied until the measures that
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may subsequently be agreed by collec-
tive agreements come into effect.

d) Validity of the plan and assessment
deadlines

The period of validity of the planned
measures will be that agreed in the
applicable multi-employer collective
agreement when they have been ne-
gotiated within this framework. If they
are negotiated within single-employ-
er collective agreements, their period
of validity will be determined by the
negotiating parties.

Both multi- and single-employer col-
lective agreements may establish
appropriate deadlines for assessing
compliance with the agreed planned
measures, as well as the cases in which
such assessments must be carried out.
The planned measures agreed in the
different areas of negotiation must
be reviewed when the previous as-
sessments so provide and, in any case,
when it becomes clear that they do not
comply with statutory and regulatory
requirements or are insufficient, espe-
cially when this is detected as a result
of action by the Labour and Social Se-
curity Inspectorate.

In any case, these are measures that
must be respected under the terms of
Article 44 of the Workers’ Statute Act
for transfers of undertaking.

On the protocol against harassment and
violence against LGTBI persons

In all cases, the planned measures must in-
clude a protocol against harassment and

violence that identifies preventive practic-
es and mechanisms for detecting and act-
ing against such harassment and violence.
This obligation may be understood to be
fulfilled when the company has a general
protocol against harassment and violence
that includes measures for LGTBI people, or
extends it specifically to include them.

Its basic content, set out in Schedule Il to
the Royal Decree, requires the following sec-
tions:

a) Astatement of principles stating an ex-
plicit and firm commitment not to toler-
ate within the company any discrimina-
tory practice considered as harassment
on grounds of sexual orientation and
identity and gender expression, and
expressly prohibiting any conduct of
this nature.

b) Scope of application: the protocol
shall be directly applicable to persons
working in the company, regardless of
the legal relationship between them
and the company, provided that they
carry out their activity within the or-
ganisational scope of the company.
It shall also apply to job applicants,
temporary staff, suppliers, customers
and visitors, among others.

¢) Guiding principles and guarantees of
the procedure, among others, agility,
diligence and speed in the investiga-
tion and resolution of the reported
conduct, which must be carried out
without undue delay and respecting the
deadlines determined for each part of
the procedure, which will be set out in
the protocol; respect and protection of
the privacy and dignity of the persons
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affected, offering fair treatment to all
those involved; confidentiality and sen-
sitivity, neither conveying nor divulging
information on the content of the re-
ports submitted, under investigation
or resolved; sufficient protection of the
victim from possible reprisals, taking
care of her/his safety and health, bear-
ing in mind the possible physical and
psychological consequences that may
arise from this situation and especially
considering the work circumstances
surrounding the person assaulted; the
right to contest, in order to ensure a
fair hearing and fair treatment for all
persons concerned; reparation for vic-
tims and, if it has led to a change in
terms of employment, restitution to the

The plan must include a protocol
addressing harassment
and violence against LGTBI people

previous conditions if so requested by
the victim; prohibition of retaliations,
whereby any act constituting a retalia-
tion, including threats of and attempts
at retaliation against persons who sub-
mitted a report through the channels
provided for that purpose, appear as
a witnesses or assist or participate in a
harassment investigation, is expressly
prohibited and void.

Proceedings, without prejudice to the
application of Act 2/2023 of 20 Febru-
ary, specifying the steps for submitting
a report or complaint and the maxi-
mum period for its resolution. In princi-
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ple, the report may be submitted by the
affected person or by whomever he/she
authorises by means of the procedure
agreed for this purpose and before the
person to be determined from the com-
mittee in charge of the investigation
process. In the event that the report is
not submitted directly by the affected
person, it must include their express
and informed consent to initiate the
proceedings of the protocol. After re-
ceiving the complaint or report and
once the harassment situation has been
confirmed, precautionary or preventive
measures will be adopted to separate
the victim from the harasser while the
proceedings are conducted and until
resolution.

Within a maximum period of the work-
ing days agreed and from the time the
committee is convened, it must issue
a binding report in one of two ways:
either that there are indications of har-
assment covered by the protocol and,
if appropriate, a proposal to open dis-
ciplinary proceedings, or that there are
no indications of harassment covered
by the protocol. The report must inclu-
de, as a minimum, a description of
the facts, the methodology used, the
assessment of the case, the results
of the investigation and the precau-
tionary or preventive measures, if
applicable.
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e) Resolution: the necessary measures
shall be adopted taking into account
the evidence, recommendations and
proposals for intervention in the report
issued by the committee. If there is ev-
idence of the existence of a situation
of harassment on grounds of sexual
orientation and identity or gender
expression, the initiation of discipli-
nary proceedings shall be requested
for a proven situation of harassment,
the adoption of corrective measures
shall be requested and, if appropriate,
the measures for the protection of the
victim shall continue to be applied. If
there is no evidence of harassment, the
report will be shelved.

Many companies have already antici-
pated the planning of these measures in
the absence of regulatory regulation and

statutory obligation. There are now only
three important issues to consider: first, the
reliance on collective bargaining, whether
in the form of a multi-employer collective
agreement, an annex to a multi-employer
collective agreement, a single-employer
collective agreement or any mechanism
within collective bargaining that allows
for the incorporation of this plan together
with the protocol described; second, the
deadlines established, considering that, as
a general rule, three months will apply from
the entry into force and the following three
months for negotiation, after which, if no
result is obtained, the Royal Decree will
be applied; and, third, the content of both
the plan and the protocol, the minimums
of which are described in the Royal Decree
and whose implementation will depend
on the interest shown by each company or
each sector in this new development.

Disclaimer: This paper is provided for general information purposes only and nothing expressed herein should be construed as legal advice or

recommendation.
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