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1.	 EU law’s increasing focus on environmen-
tal claims in advertising

	 Concern for the environment and, in gener-
al, for sustainability is one of the distinctive 
features of the present time. This explains 
the interest of companies in highlighting 
the positive aspects of their activity or their 
products or services in relation to said con-
cern, and, at the same time, the concern of 
the legislator and the courts to ensure that 
the advertising claims highlighting those 
aspects are not misleading for consumers 
and, in general, do not constitute an unfair 
practice. 

	 In this regard, the European Union has 
adopted Directive (EU) 2024/825 of the 
European Parliament and of the Council 
of 28 February 2024 amending Directives 
2005/29/EC and 2011/83/EU as regards em-
powering consumers for the green transition 
through better protection against unfair 
practices and through better information.  
With this “empowering directive”, the re- 
gulation of misleading practices, contained 
in Directive 2005/29/EC concerning unfair 
business-to-consumer commercial practic-
es, has been amended to include, among 
the elements on which consumer error or 
deception may be based, aspects related 
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to sustainability or the environment. These 
elements now include (Art. 6(1)(b)):

	 … the main characteristics of the 

product, such as its availability, 

benefits, risks, execution, com-

position, environmental or social 

characteristics, accessories, circu-

larity aspects, such as durability, 

reparability or recyclability, af-

ter-sale customer assistance and 

complaint handling, method and 

date of manufacture or provision, 

delivery, fitness for purpose, us-

age, quantity, specification, ge-

ographical or commercial origin 

or the results to be expected from 

its use, or the results and material 

features of tests or checks carried 

out on the product. 

	 And any commercial practice is also con-
sidered misleading which, in its factual 
context, and taking into account all its fea-
tures and circumstances, causes or is likely 
to cause the average consumer to take a 
transactional decision that he would not 
have taken otherwise, and which involves 
(Art. 7(2)(d)) making an environmental 
claim related to future environmental per-
formance without clear, objective, publicly 
available and verifiable commitments set 
out in a detailed and realistic implemen-
tation plan that includes measurable and 
time-bound targets and other relevant el-
ements necessary to support its implemen-
tation, such as allocation of resources, and 
that is regularly verified by an independ-
ent third party expert, whose findings are 
made available to consumers. In addition, 
and among other changes, the Directive 
has included in Annex I of the Unfair Com-
mercial Practices Directive a number of new 

“commercial practices which are in all cir-
cumstances considered unfair”, and which 
relate to environmental or sustainability 
claims. 

	 Together with the empowering directive 
(adopted, but pending transposition by 
Spain), the Proposal for a Directive of the 
European Parliament and of the Council on 
substantiation and communication of ex-
plicit environmental claims (Green Claims 
Directive) is in the pipeline [Document 
COM/2023/166 final]. This proposal for a 
directive is a special regulation of the one 
contained in the Unfair Commercial Prac-
tices Directive, applicable to “explicit en-
vironmental claims made by traders about 
products or traders in business-to-consumer 
commercial practices” and which provides 
for the obligation for traders who wish to 
use these claims to carry out a prior assess-
ment that substantiates them.

2.	 The Iberdrola v. Repsol case

	 Of particular interest in this context is the 
recent Santander Companies Court No. 2 
Judgment no. 12/2025 of 21 February (LA 
LEY 23949/2025), which settles at first in-
stance (and therefore not conclusively) the 
dispute between Iberdrola Energía España, 
S.A.U. as claimant and the companies Rep-
sol comercializadora de electricidad y gas, 
S.L.U., Repsol, S.A. and Repsol comercial de 
productos petrolíferos, S.A, as defendants.

	 As stated in the judgment itself, “the clai- 
mant is a company belonging to the Iber-
drola group (its parent company) engaged 
in the marketing of energy, principally 
electricity in the Spanish market, which in 
turn holds the capital of other companies 
engaged in the marketing and supply of 
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electricity and natural gas to end users”. The 
claimant presents itself as a competitor of 
Repsol comercializadora de electricidad y 
gas, S.L.U., both companies competing in 
the Spanish market in the fields of electric-
ity commercialisation, solar self-consump-
tion and electric mobility. 

	 The claimant alleges misleading adver- 
tising by the defendants. Specifically, the 
unlawful conduct is alleged to have oc-
curred in a series of statements on the 
group’s corporate website and in three 
advertising campaigns, which, according 
to the claimant, promote an image of sus-
tainability, respect for the environment 
and leadership in the energy transition in 
breach of Articles 5 and 7 of the Unfair 
Competition Act, articles which regulate, 
respectively, advertising and misleading 
omissions. The claimant is therefore of the 
opinion that there is greenwashing.

	 The Companies Court entered a judgment 
in full against the claimant, for the reasons 
analysed below.

3.	 The position of the Companies Court in re-
lation to the three advertising campaigns 
that are the subject matter of the claim

	 The court denied the claimant’s legal stand-
ing in relation to two of the advertising 
campaigns at issue. It should be recalled 
in this regard that, according to the Unfair 
Competition Act (Art. 33), “any natural or 
legal person who is affected and, in gener-
al, those who have a subjective right or a 
legitimate interest” have standing to bring 
the civil actions provided for by law against 
unlawful advertising. We are, therefore, 
dealing with a broad legal standing, and 
the court itself emphasises that in cases of 

unlawful advertising the legal standing is 
broader than in other cases of unfair com-
petition, for which the aforementioned Ar-
ticle 33 requires the claimant to participate 
in the market and that there is a direct harm 
or threat to the claimant’s own economic in-
terests. However, having said this, the judg-
ment holds, in relation to standing to bring 
actions against unlawful advertising, that 
“the law does not establish a “public and 
general” standing” and the requirement 
that the person “be affected” “must involve 
an impairment, damage or negative influ-
ence”, so that “the content of that effect 
will take the form of a personal right or a le- 
gitimate interest, which does not neces-
sarily have to be direct economic. Conse-
quently, the claimant must prove an indivi- 
dualised, specific and qualified effect”.

	 Given that the claimant justifies its status 
as “affected” and its legitimate interest on 
the grounds that it is a direct competitor 
of the defendants in the electricity and gas 
supply sector, without proving that it is also 
a direct competitor in the hydrogen or bio-
fuels sectors, the Court denied it standing 
to bring actions against two of the adver-
tising campaigns, precisely because they re- 
ferto the hydrogen and biofuels sectors. 

	 In turn, in relation to the third advertising 
campaign, the claimant complained of the 
existence of a misleading environmental 
claim. However, the Court does not uphold 
this claim because it understood that there 
was no type of environmental allegation or 
claim in the advertising claims in question 
(“the more energy you buy, the more you 
save”, “buy electricity and gas with Rep-
sol and save on your refuelling”, “buy solar 
energy with Repsol no matter what and 
save on your refuelling”, “this is connecting  
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energy”). In its opinion, “the message is one 
of savings by adding up the types of ener-
gy contracted. The images used represent 
ordinary domestic activities, which can be 
associated fundamentally with electricity 
and gas, sectors in which the defendant is 
trying to grow (offering its services whose 
contracting is subsidised in the plans) from 
its original and majority business (hydro-
carbons). The use of images of solar pan-
els takes place in the creativity offered by 
contracting solar energy and saving on  
refuelling’.

4.	 On the statements made on the corporate 
website 

	 With regard to the statements made on 
Repsol’s corporate website, the Companies 
Court also rejected the existence of mislead-
ing advertising, on the basis of three main 
arguments: 1) the content of the corporate 
website is not of an advertising nature; 2) 
additionally, the statements are not likely 
to alter the economic behaviour of consu- 
mers; and 3) they are not misleading for an  
average consumer. 

1)	 With regard to the content of a corpo-
rate website, the court takes the view 
that, in principle, a website of this type 
does not have an advertising nature: 
“A corporate website is aimed at the 
different target audiences (investors, 
stakeholders, potential employees, 
institutions, states, organisations, 
agencies, etc.) to inform about its po-
sitioning on significant issues, business 
model, profits or losses, investments, 
values, etc., and for corporate purposes, 
including calls and announcements, but 
does not have the purpose of marke- 
ting or promoting products”. 

	 However, despite this, it is acknowled- 
ged that “the mere formal location of 
the claims on one type of website or 
another does not necessarily prevent 
them from being considered as an ad-
vertising act and unfair practice”, and 
therefore the specific case must be an-
alysed. And, from that perspective, it 
is understood that the corporate web-
site in question “is not presented as a 
“commercial” one aimed at promoting 
or selling products to consumers”, and 
that “it is not a commercial commu-
nication aimed directly or indirectly 
(through reports, influencers, adver-
tising campaigns, banners, branded 
content, etc.) at consumers, but rather 
the content of the corporate website 
which the consumer is accessing vol-
untarily without any prior stimulus or 
suggestion, with no record of having 
been referred to it from another loca-
tion (for example from the commercial 
website or online advertising cam-
paigns), from which we must conclude 
that the interest, the initial selection 
of potential employers, was already  
taken beforehand”).

2)	 In addition, the judgment also analy- 
ses whether the specific requirements 
of Articles 5 and 7 of the Unfair Com-
petition Act are met for there to be an 
act of deception or a misleading omis-
sion: the likelihood of misleading and 
affecting consumer conduct. It should 
be recalled, in this regard, that Article 
5 of the Unfair Competition Act classi-
fies as unfair for being misleading “any 
conduct containing false information or 
information which, although truthful, 
by its content or presentation misleads 
or is likely to mislead the addressees, 
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and is likely to alter their economic 
behaviour”, on a series of points. It is 
therefore essential that the information 
is likely to alter the economic behaviour 
of its recipients. And, in parallel, Arti-
cle 7 of this law considers unfair “the 
omission or concealment of the infor-
mation necessary for the addressee to 
adopt or be able to adopt a decision 
regarding his economic behaviour with 
due knowledge of the facts”.

	 The analysis of these requirements  
(likelihood of misleading and of al-
tering economic behaviour) must be 
carried out by taking a reasonably 
well-informed and reasonably obser-
vant and circumspect consumer as a 
point of reference. For this reason, the 
judgment goes to great lengths to de-
fine the average consumer in the spe-
cific case. From the extensive reasoning 
of the court, it should be noted: 

a)	 That “the consumer concerned 
and worried about the impact 
of his consumption decisions on 
the environment is particular-
ly attentive and vigilant, has a 
certain amount of education on 
the subject, knows that absolute 
climate neutrality does not exist, 
and certainly understands that 
an energy company in the hydro-
carbon sector, or a multi-energy 
company with a current predomi-
nance of fossil fuels in its business, 
is neither neutral nor positive 
for the environment, nor are its  
products.

b)	 That “the average consumer now 
has at least a basic understanding  

of environmental issues and is in-
creasingly critical of products and  
companies, and will tend to un-
derstand environmental claims 
about products less in absolute 
terms with respect to their im-
pact on the environment than in 
relative terms with respect to the 
environmental characteristics of 
competing products. 

c)	 That, according to the reports pro- 
vided by the defendant, “the ave- 
rage consumer in the market con- 
cerned identifies Repsol with ser-
vice stations, fuels and oil activity, 
and that their purchasing deci-
sion on energy products is based 
on price. The identification with 
renewable energies and the im-
pact of these aspects on the pur-
chasing decision are residual’.

d)	 That the average consumer is 
aware of the harmful effect of 
fossil fuels on the environment.

3)	 On the back of the foregoing, the court 
concludes that statements such as the 
following, included on Repsol’s corpo-
rate website, are not misleading:

a)	 “Our mission: our raison d’être: 
an energy company committed 
to a sustainable world”, because 
the tone of the communication is  
not commercial, because there 
are no environmental claims, but 
rather a commitment to sustain-
ability, and this commitment can 
only be measured by subscribing 
to the various international instru-
ments, which Repsol proves with 
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assessments by specialised rating 
agencies.

b)	 ‘We are leading the energy transi-
tion’, ‘Zero net emissions commit-
ment’, ‘Repsol Zero Net Emissions 
Commitment 2050’ and ‘We are 
leading the energy transition’, 

‘The challenge of decarbonising 
the economy’, ‘Journey towards 
decarbonisation’, ‘We are moving 
towards our goal of becoming a 
major international player in re-
newable energy’. On this point, 
the claimant argued that Repsol 
alludes to a commitment to 2050 
to reach zero net emissions, with-
out necessarily reducing gross 
emissions, as it can offset CO2 
emissions by acquiring emission 
rights. However, the judgement 
understands that the average 
consumer easily understands the 
expressions of balancing emis-
sions and the possibility of ac- 
quiring emission allowances.

c)	 “Leading the energy transition”, 
“Fighting climate change is in 
our DNA”, “Leading the indus-
try in the fight against climate 
change”, “Providing sustainable 
energy products and services”.

5.	 Final thoughts

	 It is important to bear in mind that the claim 
giving rise to these proceedings and to the 
first instance judgment was filed a few days 
before the adoption of the empowering 
directive (and, of course, its transposition 
into Spanish domestic law, which has not 

yet taken place). Despite 
this, the judgment makes 
several references to that 
directive, as an additional 
element of interpretation, 
for example, when it takes 
into account that the di-
rective, by including the 
definition of environmen-
tal claim, requires that it 

takes place in “the context of a commercial 
communication”.

	 But when the directive contains provisions 
that are not present in the domestic legal 
system, the court must comply with domes-
tic law and not with the content of the di-
rective. As stated in the judgment, “green-
washing, as described in the empowering 
directive (environmental claims) and the 
list in Annex I, is not the applicable trial  
parameter”.

	 In this regard, as recalled at the beginning 
of this paper, the empowering directive 
amends the Unfair B2C Commercial Prac-
tices Directive so as to consider it mislead-
ing to make “an environmental claim relat-
ed to future environmental performance 
without clear, objective, publicly available 
and verifiable commitments set out in a 
detailed and realistic implementation 
plan that includes measurable and time-
bound targets and other relevant elements 
necessary to support its implementation,  

The claim fails, inter alia,  
because the statements are contained  
in the corporate website,  
which is not of an advertising nature 



March 2025

Disclaimer: This paper is provided for general information purposes only and nothing expressed herein should be construed as legal advice or  
recommendation.

7

such as allocation of resources, and that 
is regularly verified by an independent 
third party expert, whose findings are 
made available to consumers”. However, 
since this directive has not been trans-
posed, “periodic verification by an inde-

pendent third party cannot be required, 
since it is a specific requirement that ob-
jectively conditions the fairness of the 
practice, which did not exist prior to the 
amendment and is not applicable ratione  
temporis”.


