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The rules on reasonable adjustments or the filling
of a vacancy as an alternative to automatic termination of
contract due to an employee’s permanent incapacity leave
some doubts that hinder application:  
concepts, calculations, aid, deadlines, etc.,  
require at least some clarification.
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A lthough the obligation to make 
reasonable adjustments was al-
ready in our legal system, it is 
with the passage of Act 2/2025 
of 29 April1 (Official Journal of 

Spain of 30 April) that the exclusion of perma-
nent incapacity as an automatic source of ter-
mination of the employment contract is being  
pushed.

Analysing the new Article 49(1)(n) of the Work-
ers’ Statute Act (LET), incorporated into the  

1 Workers’ Statute (Recast) Act Amendment (Termination of Employment Contracts due to Permanent 
Incapacity of Workers) and Social Security (Recast) Act Amendment (Permanent Incapacity) Act 2/2025 
of 29 April.

legal system by the aforementioned Act 2/2025, 
the following aspects should be noted, ten- 
tatively, for the purposes of interpretative gui- 
dance and pending regulatory or judicial de-
velopments.

1. The ‘declaration of severe incapacity, per-
manent absolute or total incapacity of the 
worker’ that triggers termination

 Obviously, in order for this ground for ter-
mination to apply, there must be a prior 
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declaration of the worker’s permanent in-
capacity. The legislator does not refer to 
the notice of the decision in this regard 
until it mentions the time limits that both 
the employee and the employer have to 
communicate and/or make reasonable 
adjustments, but, logically, this whole 
process will begin with the notice of the 
administrative decision. However, the term 
declaration does not contain the charac-
terisation of provisional or definitive, and 
it would appear that the latter should be 
used. However, it could happen that the 
aforementioned notice is appealed by the 
beneficiary, because they consider that it 
requires a higher degree, because they 
disagree with the amount, etc. If such an 
appeal is lodged — a preliminary appeal 

that may be lodged within thirty days, pur-
suant to Article 71 of Employment Jurisdic-
tion Act, with the public authorities having 
forty-five days to respond and whose si-
lence shall be deemed a rejection — it 
would have to be understood that there 
is no “declaration of incapacity” as such, 
since the legislator assumes that such a 
declaration is already final, not provisional. 
Otherwise, it would not make sense to re-
quire the employer to use all efforts neces-
sary to search for alternative employment 
within the company as provided for in the 
new provision if the decision is provisional 
and subject to modification. It could be  

argued, however, that since this is already 
an acknowledgment of permanent inca-
pacity, even if the beneficiary disagrees 
with the degree, the effects in the work-
place would be the same. But this is not 
true. The employer will not have the same 
obligations in the case of total, absolute or 
severe incapacity.

 Furthermore, until the Government puts 
forward, within the six months prescribed 
by final provision 3(2) of Act 2/2025 and 
“within the framework of social dialogue”, a 
proposal to amend the rules on permanent 
incapacity and its compatibility with work, 
it should be noted that this provision is only 
applicable to permanent total incapacity, 
since absolute and severe incapacity are 

incompatible with any 
work requiring regis- 
tration with Spain’s So-
cial Security (national in-
surance), in accordance 
with the Supreme Court 
judgment of 11 April 
2024, Jur. 120553. This 
does not appear to have 
been a priority issue in 

the agreement signed with the employers’ 
organisations and trade unions on 31 July 
2024, which gave rise to other changes 
already introduced on compatibility, for 
example, with retirement pensions. How-
ever, this does not mean that measures 
cannot be adopted in this regard in the 
near future, in principle before the end of 
the current year. It is true that in this peri-
od in which the amendments are already  
applicable from 1 May 2025 and until 
these compatibility measures are adop- 
ted, and taking into account the final and 
conclusive decision of the Supreme Court 
on the incompatibility of permanent abso-

The declaration of incapacity that initiates 
the regime contained in Article 49(1)(n)  
of the Workers’ Statute Act must be final  
and conclusive, and unappealable
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lute and severe incapacity to work, those 
situations that arise during this interim pe-
riod will be adversely affected by the lack 
of government action, unless remedied by 
the transitory nature of future legislation.

2. Termination shall occur “when it is not pos-
sible to make reasonable adjustments be-
cause they would constitute an excessive 
burden on the company, when there is no 
vacant and available job that matches the 
professional profile and is compatible with 
the employee’s new situation, or when, if 
such a possibility exists, the employee 
rejects the change of job that has been  
suitably proposed”.

 The wording of the provision suggests that 
there is an order of preference between its 
elements, all of which are conditions for 
termination. In other words, first, reason-
able adjustments must be considered and 
it must be verified whether they constitute 
an excessive burden so that they do not 
have to be made. Next, it must be consid-
ered whether there is a vacant and avail-
able position compatible with the profes-
sional profile and the new situation. That 
position — it is understood — would not 
be the same as the one previously held, 
as it would not be suitable, by virtue of 
the above, for the new situation or profile, 
and would therefore be a different one, 
vacant and available (i.e. not reserved for 
any employee who had already applied 
to join the company), compatible with the 
professional profile and the new situation 
(more with the new situation than with the 
professional profile, since, otherwise, if a 
position compatible with the profile but 
unsuitable for the employee’s new situa-
tion is offered, this could lead to a dete-
rioration in their health, which is contrary 

to the objective pursued by the legislator 
and which aims to include the employee  
without objective risks). In any case, the 
employee should accept the change of 
position if it is “suitably” proposed.

 However, this provision raises numerous 
questions, as this order of preference is 
not so clear. It seems that these are al-
ternative options, not cumulative ones. 
In other words, the employer could offer 
either the adaptation of the position pre-
viously held by the employee or a new va-
cant position according to the employer’s 
preferences, as European courts have es-
tablished that the creation of a new job is 
not a requisite. This makes sense because, 
ultimately, the employer knows its produc-
tion organisation and thus complies with 
its legal obligation. It is true that, if the aim 
is to keep the worker in employment, the 
employer should review both possibilities 
and assess whether one, the other or both 
are ‘suitable’ for the worker.

 Furthermore, at no point does the rule re-
quire that the working conditions, salary or 
both be maintained outside the new posi-
tion assigned, which must also be adap- 
ted to the employee’s new duties, with 
the professional group being the general 
limit. However, there is nothing to prevent 
the maintenance of working conditions or 
wages if this is established unilaterally by 
the employer, bilaterally by the employee  
and the employer or collectively in an 
agreement or collective agreement of this 
nature. This is not a case of functional mo-
bility because the legal regime governing 
the latter is unrelated and different from 
that of this provision, which was designed, 
envisaged and created with a different  
objective in mind.
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 In any case, the employer’s offer to the 
employee must be ‘suitable’, because 
otherwise the employee may reject it. This 
makes sense, as the employer could offer 
something that the employee could not 
accept. But if the employee rejects the of-
fer, must the employer continue to offer 
new positions or try other adjustments? 
Without prejudice to this possibility and 
nothing preventing the employer from 
continuing to try, as noted above, this does 
not seem to be the meaning of the rule 
that creates a new procedural modality in 
Article 120(2) of the Employment Jurisdic-
tion Act (final provision 1 of Act 2/2025) so 
that, in the event of a discrepancy, either 
party may resort to this urgent and pre- 
ferential procedure.

 However, nothing prevents a vacancy from 
arising, after the contract has terminated, 
compatible with the permanent incapaci-
ty. In this case, a new employer-employee 
relationship could be established, since 
this regime does not involve a suspension 
with reservation of the job, but rather de-
termines the termination of the contract 
without reservation.

 Since the concept of reasonable adjust-
ments has a long history in European leg-
islation and a broad track record in our le-

gal system, the types of measures that can 
be adopted as alternatives to termination 
are very different in nature. The European 
Union publishes guidelines and protocols 
for their implementation, which indicate 
many a possibility other than termination 
of contract (functional or geographical 
mobility, substantial amendment, flexibi- 
lity of working hours, working time, salary, 
conversion to part-time work, teleworking,  
as well as technical, motor or physical  
adaptations in the workplace).

3. On the ‘excessive burden’ that this obliga-
tion places on the employer

 The legislation establishes two different 
systems for measuring excessive burden: 
one for companies with fewer than twen-

ty-five employees (based 
on the ratio of severance 
pay or six months’ salary) 
and another for all other  
companies. Particular 
account shall be taken of 
the cost of the adapta-
tion measures in relation  
to the size, financial re-
sources, financial position 
and total turnover of the 

company. The burden shall not be conside- 
red excessive if it is sufficiently alleviated 
by public measures, aid or subsidies.

 In the case of smaller companies, an ob-
jective criterion seems to be accepted, the 
provision clarifying that the higher of the 
two possible options (severance pay or six 
months’ salary of the employee requesting 
the adaptation) shall be calculated “with-
out taking into account the part that may 
be covered by public aid or subsidies”. 
However, for other companies, it will not 

Not all public aid counts  
for the purposes of determining  
the excessive burden on the employer, 
only that expressly intended  
for this purpose



5July 2025

be easy to meet the criteria (which do not 
appear to be cumulative but rather alterna-
tive), as size, resources, financial position 
and turnover are extremely diverse, given 
that a company may be small but have a 
high turnover, or vice versa. Furthermore, 
it is not clear whether, in complex business 
situations (e.g. groups of companies), the 
measurement should be made in relation 
to the group or in relation to the company, 
nor whether, in such cases, the alterna-
tives offered to the employee must be im-
plemented in the company to which such 
belongs or may be implemented in any of 
the companies making up the group. Of 
course, there are already case law crite-
ria in other areas, such as collective dis-
missal, which could serve as a reference  
for resolving any doubts in this regard, but 
this is a very different regime that deserves 
specific attention due to its particular 
scope, which is also subsequent, but with 
a real or potential possibility of maintaining 
employment.

 However, particular attention should be 
paid to the fact that the burden is not con-
sidered excessive when it is understood to 
be alleviated by public aid. In accordance 
with what has been stated in the case of 
companies with fewer than twenty-five 
employees and in view of the meaning of 
the term alleviated, it must be understood 
that this aid will reduce, ease or lessen 
the burden on the employer, but will not 
cover it completely. Obviously, the size of 
the cost will be different for each company 
and each situation, and this analysis is not 
intended to summarise the various cases; 
however, it is somewhat perplexing that 
the legislator refers to the burden being 
“alleviated to a sufficient degree”, leaving 
a wide margin for discretion. In the case 

of companies with fewer than twenty-five 
employees, the scope of the excessive 
burden seems to be limited, but this is 
not the case for other companies. In prin-
ciple, the larger the size, the greater the  
turnover and the greater the resources, and 
the company should obtain proportionally 
greater public aid when the Government 
establishes it, but this will not be the best 
criterion for measuring the ‘excessive’ 
burden or the ‘sufficient’ reduction, this  
being an area open to court action.

 Furthermore, there is another turning point 
here, beyond the fact that the government 
adopts this aid and without prejudice to 
the consideration that the processing of 
any public aid, with some exceptions, 
usually exceeds the time limit available to 
the employer to adopt these alternative 
measures. The question is whether the 
reference is to any public aid, even if it is 
not intended for this purpose, or, on the 
contrary, only those measures that pursue 
this objective will be taken into account, 
as would be reasonable. The doubt seems 
pertinent. Firstly, because during the pan-
demic, any public aid was taken into ac-
count when certain employment effects 
were limited, for example, in the area of 
dismissal. Secondly, because there are 
measures geared to the promotion, in-
clusion and maintenance in employment 
of persons with disabilities. However, the 
truth is that this employment legislation 
does not refer to disability or illness, but 
to incapacity, and links the termination of 
the contract to the declaration of inca-
pacity - and to the granting of its bene-
fit, ex Article 174(5) of the Social Security 
Act, also amended by Act 2/2025, when 
the provision establishes that permanent 
incapacity benefits must be suspended  
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during the performance of the same job 
with adaptations or another job that is in-
compatible with the receipt of the appro-
priate pension. Therefore, the only aid to 
be taken into account shall be that adopted 
for this exclusive purpose, since, otherwise, 
the legislator should have used — as it has 
done on many other occasions — termi-
nology more in line with the situations of  
exclusion suffered by disabled persons.

4. And finally, the time limits for deciding 
whether to end or maintain the employ-
er-employee relationship

 The entire regime described is subject to 
two important time limits: one affecting 
the employee and the other affecting the 
employer. The first is undoubtedly more 
relevant because, once it has passed, the 
employer is released from any obligation 
and may terminate the contract. Thus, Ar-
ticle 49(1)(n) of the Workers’ Statute Act 
provides that the employee has a time lim-
it of ten calendar days from the date on 
which he or she is notified of the decision 
declaring the permanent incapacity to in-
form the company in writing of his or her 
wish to maintain the employer-employee 
relationship.

 As is well known, in both private and public 
law, it is necessary to distinguish between 
claims (demanding that someone perform 
a certain act of giving, doing or not doing) 
and constitutionally-recognised statutory 
rights. The latter do not contain any claim 
against a third party, but rather a power 
that allows the holder to create, modify or 
terminate a legal relationship that is differ-
ent, in whole or in part, from the status quo 
that existed previously. The fundamental 
consequence of this distinction is that 

claims are subject to time-barring (limita-
tion period), while constitutionally-recog-
nised statutory rights are subject to time- 
lapsing (extinguishment period), i.e. to time 
limits that cannot be interrupted.

 In principle, what Article 49(1)(n) grants the 
worker is the right to make a legal state-
ment reconstituting his or her existing 
contractual status suspended by the dec-
laration of permanent incapacity. By ex-
pressing his or her willingness to maintain 
the contractual relationship, the worker  
“resurrects” what could be considered 
“latent” with the declaration of perma-
nent incapacity, and this is always subject 
to time-lapsing. Therefore, the ten days 
must be considered an extinguishment 
period and not a limitation period, without  
allowing for any suspension.

 As such, an application problem may arise, 
namely that the last day of the ten days 
considered is a non-working day. Regard-
less of whether they are working days or 
calendar days, it may happen that on the 
last day of the time limit the employee is 
unable to make his or her statement of in-
tent to the company. This is not because 
such a statement must be received, but 
because it cannot be made in practice. In 
this case, the provisions of Article 133(4) 
of the Civil Procedure Act shall apply,  
according to which time limits ending on 
a Saturday, Sunday or other non-working  
day shall be extended until the next  
working day.

 It could be argued that, as these are  
calendar days, as provided for in the afore-
mentioned Article 49(1)(n) of the Workers’ 
Statute Act, they should be counted from 
date to date and, if non-working days have 
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been taken into account in the intermedi-
ate calculation, why not consider them in 
the final calculation. However, this is an 
erroneous approach. The problem of the 
last non-working day is common to all cal-
culation formulas, regardless of how they 
are considered in the interim period. The 
controversy cannot be resolved by redu- 
cing the number of days available to those 

who are entitled to exercise that time limit, 
which cannot be reduced. It is necessary 
to act in a manner consistent with pro-
cedural and administrative laws when the 
last day is a non-working day, expressly 
choosing to extend the time limit to the 
next working day.

 In this case, the time limit would be ex-
tended to the next working day, not be-
cause the day is a non-working day, but 
because the employee was unable to ex-
ercise his or her right on the last day of 
the time limit. Therefore, if the employee 
could do so, if he or she could communi-
cate his or her decision to the company 
on that day (because the company has an 
open mailbox, a constant communication 
channel, a server with unlimited service, 
in short, any means that allows the em-
ployee to convey his or her choice to the 
employer), the extension of the time lim-
it would not be necessary. Receptivity is 
not required, so the employee would have 

fulfilled his obligation in in the prescribed 
time and manner.

 However, there is another time limit, which 
the law grants to the employer to make 
adjustments or find a vacant and available 
position after the employee has expressed 
his or her interest in continuing to work. 
The company will then have a maximum 

period of three months 
from the date on which it 
is notified of the decision 
declaring the permanent 
incapacity to make rea-
sonable adjustments or 
change the job. When 
the adjustment involves 
an excessive burden or 
there is no vacant posi-

tion, the company will have the same time 
limit to terminate the contract. The deci-
sion must be justified and communicated 
in writing to the employee.

 Extinguishment period or limitation pe-
riod? Well, as in the previous case: ex-
tinguishment period. This resolves any 
doubts that may arise from the company 
offering the employee an alternative, the 
employee rejecting it, the company con-
tinuing to offer alternatives and each offer  
and each rejection being construed as 
serving to interrupt and restart the three-
month period. This makes no sense. It is 
not what the legislator intends (who sets 
the maximum period at three months) nor 
would it be proportionate to the contrac-
tual equilibrium. In this case, yes, like any 
termination notice, it will be considered 
receptive, and the procedural time limit 
for any claim will begin from the notifica- 
tion of the company’s decision to the  
employee.

The time limits granted  
to the employee and the employer must 
be understood as lapsing,  
not allowing for suspension
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 It is true that the legislator has not made it 
easy by creating doubts when specifying 
that ‘when the adjustment involves an ex-
cessive burden or there are no vacant po-
sitions, the company shall have the same 
time limit to proceed with the termination 
of the contract”. And so, it might seem that 
it has three months to make adjustments 
or find a vacancy and, if either or both of 
these possibilities are rejected, three more 
months to terminate the contract. However,  
this interpretation does not seem to be in 
line with the rule:

– Firstly, because it would not clearly de-
termine the dies a quo of the ‘second’  
three-month period; When does it 
begin? When the employee rejects 
it for the first time, the second time, 
the third time...? When the employer 
reaches the conclusion that it cannot 
adapt or offer a vacancy? When the 
prevention service issues a report with 
different alternatives? When the em-
ployee understands that the offer is not 
suitable? When the possible conflict 
between the two parties is resolved? 
So many unknowns are contrary to 
legal certainty.

– Secondly, because the legislator has 
established a maximum time limit. Yes, 
it is understood that this is to make 
adjustments or offer a vacancy, but, 
ultimately, so that, once it has been 
established that this is impossible, the 
contract can be terminated. Of course, 
the contract may be terminated be-
fore the time limit if the alternatives 
have been tried and the decision has 
been made, but in any case, the maxi- 
mum limit of three months cannot be  

exceeded in order to comply with the 
obligation.

– Thirdly, because any delay in this 
matter entails a public cost, since the 
permanent incapacity benefit is main-
tained throughout this process until 
the termination of the contract.

– And fourthly and finally, for reasons 
of legal certainty. The maximum time 
limit of three months ensures that the 
termination will not be classified as 
discriminatory dismissal, which would 
be the case if, after the three months 
had elapsed, the employee remained 
in his or her job and was then dis-
missed on grounds of supervening 
incompetence or any other reason, 
as such a business decision could be 
found unlawful on grounds of dis- 
crimination.

 However, expiration periods do not in 
themselves involve the automatic termina-
tion of the contract. As with any contractual 
termination, an express statement of intent 
to terminate is required and, if the contract 
is not terminated after the relevant peri-
od has elapsed, the relationship shall be 
deemed to remain in force. The contract 
is only terminated by express statement of 
the parties, in this case the employer, but 
the law does not attribute the termination 
to the latter, who must expressly state it. 
Furthermore, nothing obliges the employ-
er to terminate the employment contract. 
The employer is completely free to keep 
the employee in their company, accepting 
the new incapacitating situation. There-
fore, if, after the ten days that the employ-
ee has to notify his or her decision to the  
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employer, the latter decides to maintain the 
employer-employee relationship, nothing 
prevents it from doing so. And if, after three 
months, the employer decides to maintain 
the employer-employee relationship, there 
is no objection to doing so. However, once 
the time limits have passed, the employer  

is under no obligation. And if, after ten 
days, the employer considers that the 
contract has been terminated and sub-
sequently decides to engage the worker, 
this will be a new relationship, with a new 
contract and new seniority, unless other-
wise stated.


