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The Unified Patent Court  
grants interim relief regarding  
a European patent validated in Spain:
critical considerations

This paper addresses the recent decision  
of the Hamburg Local Division of the Court of First Instance of 
the Unified Patent Court dated 14 August 2025  
(UPC_CFI_387/2025), in which the court grants interim  
relief regarding the Spanish validation  
of a European patent.

ANALYSIS
IP & TECHNOLOGY

1.	 Introduction

1.1.	 As we have explained in a series of 
previous documents1, the Unified 
Patent Court (UPC) may, in certain 
very specific cases and within strict 

1	 ‘Limits of the Unified Patent Court’s long arm with regard to Spain (I): international jurisdiction’, ‘Limits of 
the Unified Patent Court’s long arm with regard to Spain (II): the controversial judgment of the Court of 
Justice in the BSH/Electrolux case’, ‘Limits of the Unified Patent Court’s long arm with regard to Spain (III): 
applicable law’; ‘Limits of the Unified Patent Court’s long arm with regard to Spain (IV): the recognition 
and enforcement of court decisions’. See footnote 4 below.

limits, extend its jurisdiction to hear 
cases of European patent infringe-
ments that have an effect in States 
that are not party to the Agreement 
on a Unified Patent Court (UPC 	
Agreement).
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	 With regard to the granting of interim 
(injunctive or other) relief, the court’s 
jurisdiction here may be based on the 
fact that the court has jurisdiction to 
hear the substance of the matter. 	
However, the UPC also has jurisdic-
tion to grant interim relief (“provi-
sional measures”), in relation to the 
infringement of a classic European 
patent validated in Spain (or in another 
non-contracting State) or of a supple-
mentary protection certificate, even if 
the UPC lacks international jurisdiction 
to hear the substance of the matter, 
although in that case the effect of the 
interim relief is limited to the territory of 
the court granting it (pursuant to Art. 
35 of the Brussels Ia Regulation2 and 	
its recital 33).

1.2.	 Now, the Hamburg Local Division 
of the Court of First Instance of the 
UPC has recently issued a decision 
— dated 14 August 2025 (UPC_CFI_	
387/2025) — in which it grants interim 
relief against a number of defendants 
for infringement of a unitary patent 
and the parallel European patent val-
idated in Spain; such relief has effect 
in the territory of parties to the UPC 
Agreement (contracting States), as 
well as in the territory of the Kingdom 	
of Spain.

	 In this decision, the court grants such 	
interim relief because it is of the opini-	
on that it has jurisdiction to hear the 
substance of the matter (both the in-
fringement of the unitary patent in the 

2	 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December on 
jurisdiction, recognition and enforcement of judgments in civil and commercial matters.

contracting States and the infringe-
ment of the Spanish validation of the 
European patent that is the basis of 
the unitary patent). In this regard, the 
court makes a series of statements—
as we will explain, not always accu-
rate—concerning its international 
jurisdiction.

	 For a proper understanding of the 
decision analysed, it is necessary to 
bear in mind some of the facts of the 
case, in particular those relating to 
the defendants and their domiciles, 
which we summarise in the following 
section, before examining the argu-
ments on which the court bases its	
jurisdiction.

2.	 Relevant facts

	 The claim is filed with the UPC by a UK 
company, the holder of a unitary patent, 
whose basic European patent was also 
validated in Spain. There are four de-
fendants: a Hong Kong company domi-
ciled there, two companies domiciled in 
Germany and a fourth domiciled in Swe-
den. The Hong Kong-based company is 
the operator of the website on which the 
products that the claimant considers to be 
infringing the aforementioned patents are 
marketed. One of the companies based 
in Germany is the official distributor of the 
products, which it markets on a website 
with a national domain name correspond-
ing to that country (‘.de’), as well as in a 
physical establishment in that country. The 
other company domiciled in Germany is 



3September 2025

mentioned on the packaging of the alle-	
gedly infringing products and acts as the 
authorised representative in the European 
Union of the manufacturer, which is the 
company domiciled in Hong Kong. Final-
ly, the company domiciled in Sweden is 
a subsidiary of the company domiciled in 
Hong Kong, which merely manages the 
specific website for that country and mar-
kets the products in that territory. 

3.	 The UPC’s jurisdiction to hear actions 
for infringement of the unitary patent 
and to grant interim relief in the States 
where it takes effect

3.1.	 Both the Brussels Ia Regulation (Art. 
4(1)) and the Lugano Convention3 	
(Art. 2) establish the general jurisdic-
tion, when determining international 
jurisdiction, as that of the defendant’s 
domicile, so that persons domiciled 
in a Member State of the European 
Union are subject, regardless of their 
nationality, to the courts of that State. 
On this basis, the decision of the Ham-
burg Local Division now under review 
correctly concludes that the UPC has 
international jurisdiction to hear ac-
tions for infringement of the unitary 
patent against the two companies 
domiciled in Germany.

	 However, the court’s interpretation to 
justify its international jurisdiction in 
relation to the company domiciled in 
Sweden and the company domiciled 
in Hong Kong is no longer correct.

3	 Convention on jurisdiction and the recognition and enforcement of judgments in civil and commercial 
matters (Lugano Convention), signed in  2007  by the European Union, Denmark, Iceland, Norway and 
Switzerland.

3.2.	 With regard to the Swedish compa-
ny, the Hamburg Local Division takes 
jurisdiction by virtue of Article 8(1) of 
the Brussels Ia Regulation, according 
to which “[a] person domiciled in a 
Member State may also be sued [...] 
where he is one of a number of de-
fendants, in the courts for the place 
where any one of them is domiciled, 
provided the claims are so closely con-
nected that it is expedient to hear and 
determine them together to avoid the 
risk of irreconcilable judgments re-
sulting from separate proceedings”. 
According to the decision in question, 
the conditions for the application of 
this provision would be met, since the 
Swedish company belongs to the same 
group as the others, is responsible for 
the Swedish market and the products 
it markets are the same as those dis-
tributed by the German companies.

	 However, in order to establish the in-
ternational jurisdiction of the court to 
hear the actions against the Swedish 
company, it is not necessary to resort 
to this provision because, as Sweden is 
a Member State of the European Union 
and also a contracting State party to 
the UPC Agreement, the jurisdiction 
of this court to hear actions against 
the Swedish company is based, as is 
the jurisdiction to hear actions against 
the German companies, on defend-
ant’s forum domicilii (Article 4 of the 
Brussels Ia Regulation). In fact, where 
different defendants are domiciled in 
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contracting States, but not all are dom-
iciled in the same State, that court shall 
have jurisdiction on the basis of the 
defendant’s forum of domicile; fur-
thermore, for the internal distribution 
of jurisdiction within this court, Article 
33(1)(b) UPC Agreement applies, so 
that infringement proceedings may 
be brought before the local division 
of any of the States in which any of 

the defendants “has its residence, or 
principal place of business, or in the 
absence of residence or principal 
place of business, its place of busi-
ness, or the regional division in which 
that Contracting Member State par-
ticipates”.

	 Article 8(1) of the Brussels Ia Regu-
lation applies when one defendant 
is domiciled in the State of a court 
and another defendant is domiciled 
in a State outside the European Un-
ion. Consider, for example, the case in 
which X, domiciled in France, and Y, 
domiciled in Ireland, are sued (before a 
court other than the UPC). In principle, 
according to the defendant’s forum 
of domicile, the French courts do not 
have jurisdiction to hear the action 
against Y because the defendant is not 
domiciled in France. For this reason, 

Article 8(1) of the Brussels Ia Regulation 
introduces a special rule to allow the 
same court to hear all the claims when 
they are closely connected.

	 However, in the case of the UPC (which 
is a “common court” under the Brus-
sels Ia Regulation), international ju-
risdiction derives from the fact that 
the defendants are domiciled in con-

tracting States, as pro-
vided for in Article 71b 
(“a common court shall 
have jurisdiction where, 
under this Regulation, 
the courts of a Mem-
ber State party to the 
instrument establish-
ing the common court 
would have jurisdiction 
in a matter governed by 

that instrument”). Consequently, since 
the various defendants are domiciled 
in States that are both parties to the 
UPC Agreement (two defendants were 
domiciled in Germany and a third in 
Sweden), the court has jurisdiction 
without the need to refer to Article 
8(1) of the Brussels Ia Regulation, and 
Article 33(1)(b) of the aforementioned 
agreement must be referred to in order 
to determine the jurisdiction — inter-
nal, not international — of the various 
divisions of the Court of First Instance 
of the UPC.

3.3.	 In our opinion, the reasoning of the 
UPC is equally questionable when it 
bases its international jurisdiction to 
hear actions for infringement of the 
unitary patent brought against the par-
ent company domiciled in Hong Kong 
on the provisions of Articles 7(2) and 

The domicile of the defendant acting 
as authorised representative  
in the EU is used to anchor 
international jurisdiction
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71a of the Brussels Ia Regulation, as 
these provisions do not confer such 
jurisdiction.

	 Indeed, according to Article 7(2) of 	
that regulation, “[a] person domiciled 
in a Member State may be sued in 
another Member State [...] in matters 
relating to tort, delict or quasi-delict, 
in the courts for the place where the 
harmful event occurred or may occur”. 
The provision establishes the jurisdic-
tion of the place of the infringement, 
but only recognises jurisdiction in rela-
tion to persons domiciled in a Member 
State of the Union, so that provision 
cannot be invoked to confer jurisdic-
tion in relation to a company domiciled 
in Hong Kong. The Hamburg Local 
Division is aware of this and therefore 
adds that it would be Article 71a(2) of 
the Brussels Ia Regulation that would 
extend the jurisdiction of the court 
when the defendant is domiciled in 
a third country that is not a member 
of the European Union. However, in 
reality, Article 71a(2) merely stipu-
lates that the UPC has the status of 
a common court for several Member 
States, so that it shall be considered 
a court of a Member State when, in 
accordance with the instrument es-
tablishing that common court, it has 
jurisdiction in matters falling within the 
scope of this regulation, without this 
therefore extending the jurisdiction 
of the place of infringement to cases 
where the defendant is not domiciled 	
in the European Union.

	 The UPC’s international jurisdiction to 
hear claims against defendants who 
are not domiciled in a Member State 

of the European Union (whether or 
not it is a contracting State) or in a 
State party to the Lugano Convention 
is based, on the contrary, on the pro-
visions of Article 6(2) of the Brussels 
Ia Regulation and Article 4(1) of the 
Lugano Convention, which stipulate 
that jurisdiction shall be governed in 
each Member State by the internal 
law of that Member State, and not 
in accordance with the regulation or 
the convention. However, in order to 
prevent national laws from depriving 
the UPC of jurisdiction, Article 71b(2) 
of the Brussels Ia Regulation also as-
signs jurisdiction to the UPC in such 
cases, providing that “where the de-
fendant is not domiciled in a Mem-
ber State, and this Regulation does 
not otherwise confer jurisdiction over 
him, Chapter II shall apply as appro-
priate regardless of the defendant’s 
domicile”, which implies recognition 	
of the UPC’s jurisdiction.

4.	 The UPC’s jurisdiction to hear actions 
for infringement of a European patent 
validated in Spain and to grant interim 
relief in our country

4.1.	 With regard to the UPC’s international 
jurisdiction to hear actions and inter-
im relief applied for in relation to the 
classic European patent validated in 
Spain, the Hamburg Local Division 
starts from the premise that the court 
may have jurisdiction “also with re-
spect of the infringement of national 
parts of an European Patent outside of 
the UPCA countries and even outside 
of the European Union”. This state-
ment is correct, provided that the strict 
conditions already explained in our 
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previous analyses on the UPC’s juris-
diction, to which we now refer4, are 
met. Thus, for example, among other 	
limitations, when the infringement ac-	
tion concerns a European patent vali-	
dated in Spain, the UPC’s jurisdiction 
cannot in any case be based on the 
jurisdiction of the place of infringement 
(Article 7(2) of the Brussels Ia Regu-
lation and Article 5(3) of the Lugano 
Convention). This is because, although 
this is a jurisdiction applicable to the 
infringement of patents or supplemen-
tary protection certificates, it is only 
granted to the national courts of the 
place where the infringement occurs, 
so only to the Spanish courts, since 
the infringement of these titles can 
only occur in Spain and never in the 
territory of a contracting State. Simi-
larly, when one company infringes a 
unitary patent and another company 
(even if it belongs to the same busi-
ness group) infringes the European 
basic patent validated in a non- con-
tracting State (as would be the case 
with a European patent validated in 
Spain), the UPC’s jurisdiction to hear 
all claims cannot be based on Article 
8(1) of the Brussels Ia Regulation, even 
if the various defendant companies 
belong to the same business group 
and the parent company that sets the 
group’s guidelines is domiciled in a 
contracting State.

4	 Specifically, we refer to the following commentaries: 1) “Limits of the Unified Patent Court’s long arm with 
regard to Spain (I): international jurisdiction”, dated 4 June 2025, link; 2) “Limits of the Unified Patent 
Court’s long arm with regard to Spain (II): the controversial judgment of the Court of Justice in the BSH/
Electrolux case”, dated 6 June 2025, link; 3) “Limits of the Unified Patent Court’s long arm with regard 
to Spain (III): applicable law”, dated 9 June 2025, link; and 4) “Limits of the Unified Patent Court’s long 
arm with regard to Spain (IV): the recognition and enforcement of court decisions,’ dated 12 June 2025, 	
link.

4.2.	 In this case, the Hamburg National 
Division has taken jurisdiction to hear 
the infringement proceedings brought 
against the Hong Kong company and 
the German company that is the au-
thorised representative of that Hong 
Kong company in the European Union 
in relation to the European patent vali-
dated in Spain. However, it did not take 
jurisdiction to hear the infringement 
proceedings relating to that European 
patent validated in Spain against the 
German company that distributes the 
products in Germany and the Swed-
ish company that distributes them in 
Sweden.

4.3.	 With regard to the latter two compa-	
nies (identified in the decision as de-
fendants 2 and 4), the Hamburg Local 
Division states that “in order to estab-
lish jurisdiction requires at least the 
plausible allegation of infringing acts 
by that party in the country in ques-
tion, here Spain. However, the Appli-
cant did not provide any reliable facts 
that Defendant 2) is or was involved 
in any marketing of the attacked em-
bodiments in Spain. The same applies 	
to Defendant 4)”.

	 As we have already noted, the UPC’s 
jurisdiction to hear actions relating to 
European patents validated in Spain 
cannot be based on the fact that acts 

https://ga-p.com/en/publications/limits-of-the-unified-patent-courts-long-arm-with-regard-to-spain-i-international-jurisdiction/
https://ga-p.com/en/publications/limits-of-the-unified-patent-courts-long-arm-with-regard-to-spain-ii-the-controversial-judgment-of-the-court-of-justice-in-the-bsh-electrolux-case/
https://ga-p.com/en/publications/limits-of-the-unified-patent-courts-long-arm-with-regard-to-spain-iii-applicable-law/
https://ga-p.com/en/publications/limits-of-the-unified-patent-courts-long-arm-with-regard-to-spain-iv-the-recognition-and-enforcement-of-court-decisions/
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of infringement have taken place in 
our country, but can only be based on 
the defendant’s forum of domicile (or 
on the existence of an express or tacit 
submission). However, even so, what 
the Hamburg Local Division makes 
clear is that, even if the defendant is 
domiciled in a contracting State and is 
therefore subject to the courts of that 
State (including common courts, such 
as the UPC, established in international 
treaties to which that State is a party), 
in order for the court to take jurisdic-
tion, it is necessary for the claimant to 
at least allege in a “plausible” manner 
that the defendant has engaged in acts 
in Spain that infringe the European 
patent validated in our country (see 
para. 48 of the decision).

4.4.	On the other hand, in relation to the 
German company that acts as the of-
ficial representative in the European 
Union of the Hong Kong company 
(identified as defendant 3), the court 
takes jurisdiction to hear the case of 
infringement of the European patent 
validated in Spain by applying Article 
4 of the Brussels Ia Regulation, as it 
lies with the court of the defendant’s 
domicile and because it is of the opin-
ion that this company “could at least 
be subject to an injunction for the in-
fringement of the Spanish national part 
of the patent in suit”, based on Article 
71(2) of the Patents Act 24/2015 of 24 
July (national law invoked by the claim-
ant). In accordance with this provision, 
“2. The relief referred to in paragraphs 
a and e of the preceding section may 
also be applied ford, where appro-
priate, against intermediaries whose 
services are used by a third party to 

infringe patent rights, even if the acts 
of those intermediaries do not in them-
selves constitute an infringement [...]. 
Such relief shall be objective, propor-
tionate and non-discriminatory”.

	 Given that the company manufactu-	
ring the products was domiciled 
in Hong Kong and, therefore, in a 
non-member state of the European 
Union, in accordance with Regula-
tion (EU) 2023/988 of the European 
Parliament and of the Council of 10 
May 2023 on general product safe-
ty, and Regulation (EU) 2019/1020 of 
the European Parliament and of the 
Council of 20 June 2019 on market 
surveillance and compliance of prod-
ucts, it had to appoint an “authorised 
representative” in the European Union 	
in order to be able to market its pro-	
ducts in this territory. According to 
Regulation (EU) 2023/988, such an 
“authorised representative” is “any 
natural or legal person established 
within the Union who has received a 
written mandate from a manufacturer 
to act on that manufacturer’s behalf in 
relation to specified tasks with regard 
to the manufacturer’s obligations un-
der this Regulation”. As the German 
company identified in the decision as 
defendant 3 acted as the authorised 
representative and once the obliga-
tions imposed by EU legislation on that 
authorised representative had been 
fulfilled, the Hamburg Local Division 
concludes that that company would be 
providing an indispensable service to 
the actual infringer in Spanish territory 
and, therefore, may be subject to an 
injunction as an intermediary, within 
the meaning of the aforementioned 
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Article 71(2) of the Patents Act (see 
para. 55 of the decision).

4.5.	With regard to the company domiciled 
in Hong Kong, the Hamburg Local 
Division states that, in principle, the 
UPC lacks jurisdiction to hear actions 
against that company because it is not 
domiciled in a Member State of the 
European Union or in a State party to 
the Lugano Convention and because 
it is also not possible to apply the ju-
risdiction of the place of infringement, 
as the UPC cannot be equated with 
a Spanish court, since the Kingdom 
of Spain is not a contracting State. 
With regard to this Hong Kong-based 
company, the Hamburg Division notes 
that the UPC’s jurisdiction could only 
be based on Article 8(1) of the Brussels 
Ia Regulation (para. 57 of the decision).

	 Article 8(1) of the Brussels Ia Regula-
tion – according to which “[a] person 
domiciled in a Member State may also 
be sued: (1) where he is one of a num-
ber of defendants, in the courts for 
the place where any one of them is 
domiciled, provided the claims are so 
closely connected that it is expedient 
to hear and determine them togeth-
er to avoid the risk of irreconcilable 
judgments resulting from separate 
proceedings” - is not only applica-
ble when one defendant is domiciled 
in the State of a court and another 	

defendant in a different State of the 
European Union. It also applies when 
one defendant is domiciled in a Mem-
ber State of the European Union and 
another is not, and the claims are 
closely related.

	 In this regard, it is important to note 
that the Hamburg Local Division ap-
plies, as it must, the case law of the 
Court of Justice established in its 
judgment of 13 July 2006, Roche 
(C-539/03, EU:C:2006:458, para. 
41), according to which the possibility 
of bringing proceedings before the 
courts of the domicile of any of the 
defendants “does not apply in Euro-
pean patent infringement proceedings 
involving a number of companies es-
tablished in various Contracting States 
in respect of acts committed in one 

or more of those States even 
where those companies, 
which belong to the same 
group, may have acted in an 
identical or similar manner in 
accordance with a common 
policy elaborated by one of 
them”. Consequently, in or-

der to apply Article 8(1) of the Brussels 
Ia Regulation, it is not sufficient for 
the company domiciled in Hong Kong 
to have engaged in acts allegedly in-
fringing the unitary patent and the 
European patent validated in Spain, 
nor for the German company acting 
as its representative in the Union to 
have engaged in acts in Spain alleg-
edly infringing the European patent 
validated in Spain. On the contrary, 
as the Hamburg Local Division points 
out, “the close connecting has to be 
assessed based on infringing acts in 

The applicable law is Spanish law, 
which must be proven  
by the claimant
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Spain and not only in other EU- /UP-
CA-countries”. 

	 This close connection is considered to 
exist in this specific case because the 
German company “is an indispensable 
party in the distribution of the attacked 
embodiments in the European Union. 
Without an authorized representative, 
a manufacturer based outside of the 
EU is not able to distribute its electron-
ic products. This brings the authorized 
representative into the position that 
by terminating its role, the distribution 
of the products are illegal. This might 
be limited only until the manufacturer 
installed a new authorized represent-
ative but still enables the authorized 
representative to stop any distribu-
tion by its own will. Due to the legal 
framework, there is a necessary, legally 
established close connection between 
Defendant 1) and Defendant 3) for the 
distribution of the attacked embodi-
ments in the EU, including Spain, as 
the ‘authorised representative’ has the 
mandate from the manufacturer to act 
on its behalf in relation to specified 
tasks with regard to the manufacturer’s 
obligations under the relevant Union 
harmonisation legislation”. In other 
words, the German company, in its 
capacity as authorised representative, 
would be playing an essential role in 
the distribution in the European Union 
(including Spain) of the Hong Kong 
company’s electronic products, which 
require a CE certificate and declara-
tion of conformity. And, given that the 
German-domiciled company would 
have allegedly acted in Spain as an 
intermediary within the meaning of 
Directive 2004/48/EC and Article 

71(2) of the Patents Act, this opens the 
door to the universal jurisdiction of 
the UPC to also hear the infringement 
action against the Hong Kong-based 
company on the basis of Article 8(1) of 
the Brussels Ia Regulation, given the 
“close connection” between the two 
companies.

4.6.	Furthermore, the court adds two ad-
ditional arguments to assert its juris-
diction, citing the provision of Article 
33(1)(b) of the UPC Agreement and 
Article 35 of the Brussels Ia Regula-
tion. However, for the reasons set out 
below, these provisions are irrelevant 
and cannot justify its jurisdiction.

	 The former provision regulates the 
internal distribution of jurisdiction 
between the various divisions of the 
Court of First Instance of the UPC and, 
consequently, has no value in justifying 
the court’s international jurisdiction. 
Therefore, the reference to this provi-
sion is no more relevant than the men-
tion made therein of the existence of a 
commercial relationship between the 
various defendants (providing that “[a]n 
action may be brought against multiple 
defendants only where the defendants 
have a commercial relationship and 
where the action relates to the same 
alleged infringement”), a commercial 
relationship that is deemed to exist 
between the company domiciled in 
Hong Kong and the German company 
that is its authorised representative 	
in the European Union. 

	 In turn, the Hamburg Local Division 
also invokes Article 35 of the Brussels 
Ia Regulation, emphasising that “opens 



10 September 2025

Disclaimer: This paper is provided for general information purposes only and nothing expressed herein should be construed as legal advice 
or recommendation.

for jurisdiction even if the courts of an-
other Member State have jurisdiction 
as to the substance of the matter”. 
However, what the Hamburg Local 
Division fails to mention in making this 
statement is that, under this provision, 
what is envisaged is the possibility 
that, even if a court does not have 
jurisdiction to hear the substance of 
the matter, it may still grant interim 
relief. In that case, however, the effect 
of the relief must be limited to the 
territory of the court granting it, as 
highlighted in recital 33 of the Brussels 
Ia Regulation, which states that “[w]
here provisional, including protective, 
measures are ordered by a court of a 
Member State not having jurisdiction 
as to the substance of the matter, the 
effect of such measures should be 
confined, under this Regulation, to the 	
territory of that Member State”.

	 In contrast, in the case here consid-
ered, the interim relief granted by the 
Hamburg Local Division with respect 
to the Hong Kong-based company 
and the German company acting as 
its ‘authorised representative’ is grant-
ed with effect in Spain, as the Local 
Division considers that the UPC does 

have jurisdiction to hear the action for 
infringement of the European patent 
validated in Spain brought against 
those companies.

4.7.	 In conclusion, it should be noted that 
this decision of the Hamburg Local 
Division of the UPC makes it clear 
that this court does not have inter-
national jurisdiction to hear actions 
for infringement of patents validated 
in Spain and to grant interim relief 
with effect in that country, other than 
within the strict rules laid down in the 
Brussels Ia Regulation and the Lugano 	
Convention.

	 This decision is equally important 
because it makes it crystal clear that, 
when the court hears cases relating 
to classic European patents validat-
ed in States that are not contracting 
States (as well as to hear cases relating 
to supplementary protection certif-
icates granted by those States), the 
applicable law will be the patent law 
of the non-contracting State in which 
the classic European patent has been 
validated (in our case, Spanish law). 
And that law must be proven by the 
claimant.


