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Following the European Court of Justice’s
judgment of 14 April 2026, in the Odabal case
(C-418/24), the Supreme Court’s response
came in judgment no. 425/2026 of 11 May: a

If entrenched status were imposed

in response (o the abuse

of temporary contracts without regard
for the principles of equality, merit
and ability, it would undermine

the right to enter public sector

employment

comprehensive decision, as befits the scope
and judicial history of the matter, which thor-
oughly addresses all aspects arising from a
complex approach to public sector employ-
ment and which includes the dissenting opin-
ion of one of the justices of the Employment
Division. In summary, the judgment concludes
as follows:

First. The temporary hiring of non-civil service
personnel by public authorities without
successfully completing a process for ac-
cess to stable public sector employment
subject to the principles of equality, merit,
and ability does not allow such workers
to acquire entrenched status as a direct
consequence of the abuse of temporary
employment, as this would violate the
Spanish Constitution and the Basic Statute
of Public Employees, and would prevent
other citizens from accessing public sector
employment. The automatic conversion of
all fixed-term contracts (contratos de du-

racion determinada) involving an abuse of
temporary employment into entrenched
contracts (contratos fijos) would in no way
deter public authorities from engaging in
further temporary hiring
outside the scope of the
aforementioned princi-
ples. On the contrary, it
would be established for
the future as a pathway to
public sector employment
that violates the princi-
ples of equality, merit, and
ability. If those temporary
workers were declared en-
trenched, thereby circum-
venting access to public
sector employment in ac-
cordance with those prin-
ciples, it would undermine
citizens’ right to enter public sector em-
ployment and restrict the free movement
of workers within the European Union
(6™ point of law).

Successful completion of a selection pro-
cess for temporary public sector employ-
ment does not mean that, if the temporary
contract is fraudulent, the worker acquires
entrenched status. The reasons are as
follows:

a) there is a significant difference bet-
ween a selection process for filling an
entrenched position and one for filling
a temporary position, the expected
duration of which may be minimal;

b) that element of temporariness or en-
trenchment in the call for applications
is decisive in citizens’ decisions regard-
ing the exercise of their right to take



part in open competitions for public
sector employment;

c) alarge number of citizens are prepar-
ing for the competitive examinations
to definitively fill those same positions,
and the temporary nature of the call
for applications may be decisive in
determining whether or not a citizen
participates in the process;

d) if an entrenched position had opened
up, the number of individuals poten-
tially interested in participating in the
selection process would have been
much higher than that of those who
participated in filling a temporary po-
sition;

e) the bar set by the principles of merit
and ability is determined by whether
the position subject to the selection
process is temporary or entrenched
(6™ point of law).

Second. The conversion of a temporary em-

ployer/employee relationship to an en-
trenched one occurs only when the worker
who has suffered the abuse of temporary
employment had previously passed a se-
lection process for entrenched staff with-
out obtaining a position, since, in such a
case, the principles of equality, merit, and
ability in access to public sector employ-
ment are indeed met.

The judgment of the Court of Justice of
the European Union in the Obadal case
establishes the following legal principle:
when a person has taken part in and
passed a competitive examination for the
hiring of entrenched staff but has not been
awarded a position because the number of
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candidates who demonstrated their quali-
fications exceeds the number of positions
available, if they subsequently enter into
fixed-term contracts involving an abuse of
temporary employment (i.e., the employer/
employee relationship is prolonged over
time), the conversion of that contract into
an enfrenched one is not contrary to law
because that person has already taken
part in a competitive examination for en-
trenched public sector employment in ac-
cordance with the requirements of equal-
ity, merit and ability, and the subsequent
violation of clause 5 of the framework
agreement on fixed-term contracts an-
nexed to Council Directive 1999/70/EC of
28 June 1999 concerning the framework
agreement on fixed-term work (Official
Journal, 10 July), which demonstrates a
structural need for workers, demands such
conversion (6™ point of law).

Third. When such conversion to an entrenched

contract is not possible because it would
be contrary to law, the payment of com-
pensatory and punitive damages, together
with the administrative penalty imposed
by the labour authority, is the appropriate
measure to be applied to ensure the ef-
fectiveness of the aforementioned clause
5 (7™ point of law). As established in the
European Court of Justice’s Odabal judg-
ment, even if the worker retires, resigns,
or voluntarily decides not to take part in
the selection process, he or she is entitled
to have the abuse of temporary employ-
ment penalised. This is a separate form of
compensation and, where applicable, ad-
ditional to termination pay. Its purpose is
not to compensate for the loss of income
resulting from the termination of employ-
ment, but rather to remedy the insecurity
of the worker who has suffered abuse.
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The court responsible for determining the
amount of compensation for a person who
has been the victim of temporary employ-
ment abuse in the public sector must take
the following info account:

a) The burden of proof for the harm in-
curred rests with the worker; this can
be very difficult, particularly when it
comes fo proving pain and suffering.
The right to effective judicial protec-
fion requires that this be facilitated.

b)  The Constitution recognises the right
to equality, which includes equality in
the application of the law. Experience
shows that, when the quantification
of compensatory damages is left to

The termination of an abusive
emplover.emplovee relationship

in the public sector will entitle

the employee to two distinet and
independent forms of compensation
that are mutually compatible:
(ermination pay and compensatory
damages

which is the principle of expediency.
The nature of the claims brought in
employment proceedings, which con-
cern wages and Social Security ben-
efits, is incompatible with a very long
delay in the judicial response. Disputes
concerning these workers who have
suffered temporary employment abuse
may give rise fo significant litigation.
It seems reasonable to attempt to
limit such litigation or conftribute to
its swift resolution in the interest of
the effectiveness of judicial protection
(8™ point of law).

Fourth. When a fraudulent employer/employee
relationship is terminated, the employee
is entitled to two distinct and independ-

ent forms of compensation
that are mutually compati-
ble (8" point of law). On the
one hand, there is termina-
tion pay, which consists of
the corresponding statutory
fixed-rate compensation re-
sulting from termination of
the employment contract, the
amount of which depends on
the grounds of termination. If
a public body announces a
selection process to fill the
position of the worker who
has suffered abuse with an
entrenched employee, an-
other worker passes who is

the discretion of individual judges,
there can be significant differences
between the damages awarded by
different judges.

c) Article 74(1) of the Employment Ju-
risdiction Act sets out the principles
of employment proceedings, among

hired under an entrenched employment
contract, and the contract of the former
worker is terminated, termination pay for
redundancies of twenty days’ salary per
year worked, prorated monthly, with a
maximum of twelve monthly payments,
must be applied analogously. Termina-
tion payments directly proportional to the



duration of the contract, when applied to
abnormally or unusually long employer/
employee relationships, will result in a not
insignificant amount.

Furthermore, compensatory damages for
temporary employment abuse shall be
awarded in addition to termination pay
and as additional compensation arising
from such abuse, fully compensating for
the harm suffered in this regard. The work-
er has provided services for an extended
period of time in a situation of job insecuri-
ty that has caused professional harm. That
harm must be compensated. Compensa-
tion may constitute an appropriate meas-
ure to combat the abuse of temporary em-
ployment. That objective is only met when
it involves specific compensation. It is not
sufficient to order the payment of the
same compensation as when a contract
is terminated without abuse of temporary
employment. Such compensation must in-
clude all material damage (for example, if
the worker has received wages lower than
those they would have earned had they
been an entrenched worker) as well as
non-material damage. The consequence
is that, in accordance with European doc-
trine, when their employer/employee re-
lationships are terminated, workers with
temporary contracts who have suffered
temporary employment abuse will receive
higher compensation than entrenched
workers because the former have carried
out their work in a situation of uncertainty
that the latter have not experienced.

Fifth. In view of the potential for litigation and

inequality that this situation may generate,
unified criteria are established to quanti-
fy compensation for abuse of temporary
employment (8th point of law). The criteria
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established in the aforementioned Obadal
judgment of the Court of Justice of the
European Union are adopted as a basis:

a) damage suffered made good in its
entirety and the principle of propor-
tionality, as more than a purely nom-
inal amount is necessary;

b)  must not be more than is necessary to
make good the damage in its entirety;

c) itis necessary to take into account the
nature of the duties performed by the
worker concerned and the number
and cumulative duration of the con-
tracts at issue, the financial benefits
to which the person concerned would
have been entitled had it not been for
the abuse and the damage suffered as
a result of the situation of uncertainty
in which he or she found himself or
herself;

d) penalising the infringements found to
an appropriate degree is necessary.

Sixth. Compensatory damages must distin-

guish between material and non-material
damage. The amount of compensation
should be assessed having regard to the
financial benefits to which the person con-
cerned would have been entitled had it not
been for the abuse. This constitutes ma-
terial damage. Unless proven otherwise,
the wages and working conditions of tem-
porary workers shall not have been infe-
rior to those of workers with permanent
(open-ended) contracts. If this is not the
case, it constitutes material damage that
the worker must prove and for which com-
pensation must be awarded. If the worker
who has suffered this abuse of temporary
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employment has received lower com-
pensation than they would have received
had they been an entrenched worker, this
material damage must be compensated.
Likewise, if they prove that, due to their
temporary employment relationship, they
have suffered any other material damage,
this will be taken into account when calcu-
lating the amount of compensation.

For its part, a minimum presumptive com-
pensation for pain and suffering must be
established, without prejudice to the fact
that, if the worker proves greater harm,
they shall be compensated in full. Other-
wise, if no such amount is set, each of the
numerous lawsuits on this matter would
require the worker to provide very diffi-
cult proof, which could entail extensive
and meticulous evidentiary proceedings,
and the quantification of each compen-
sation would be left to the discretion of
each judge, with serious consequences for
the equal application of the law and for
effective judicial protection. A presump-
tive compensation amount must be es-
tablished to serve as a minimum, without
prejudice to the fact that, when greater
harm is proven, they shall be compensated
in full. For this purpose, the Employment
Violations and Penalties Act may be used
as a guideline. Case law has taken into
account, when determining the amount
of compensation for the violation of fun-
damental rights, the penalty established
in the Employment Violations and Penal-
ties Act for company-employee relations
violations due fo serious breaches, with
amounts ranging from one thousand to ten
thousand euros. When the worker proves
that, as a result of the abuse of temporary
employment, they have suffered greater
harm, they must be fully compensated.

An order to pay compensation exceeding
the minimum presumptive compensation
requires the worker to prove the specific
harm suffered.

Seventh. Ordering the payment of punitive

damages would indeed have a deterrent
financial impact on public bodies and
would not hinder the free movement of
workers. However, it is the legislature that,
in compliance with Directive 1999/70,
must adopt the necessary measures o
address this abuse of temporary employ-
ment (5th point of law). The consequenc-
es of the abuse of temporary employment
should be addressed by holding individ-
ual public body personnel liable, thereby
preventing the burden from falling on the
public treasury. The penalty would be im-
posed on the individual responsible for the
abuse. It is incumbent upon the legislature
to enact the necessary reforms to ensure
the effectiveness of this liability, and upon
the competent authorities to guarantee the
effectiveness of the legal provisions requir-
ing such liability (9™ point of law).

In the current situation, the supreme in-
terpreter of EU law has ruled that this is
not a proportionate, effective, or dissuasive
measure fo ensure the full effectiveness of
the provisions adopted in application of
the framework agreement. In the opinion
of the Employment Division, an effective
measure could consist of, when an abuse
of temporary employment is found to
have occurred, forwarding a copy of the
judgment to the Labour and Social Secu-
rity Inspectorate so that it may initiate the
corresponding sanctioning proceedings
against the public authority. The judg-
ment will have declared that a breach
of employment legislation has occurred,



and the labour authority will be competent
to impose penalties. For example, when
there has been an abuse of temporary em-
ployment and a replacement contract for
temporary coverage during the selection
or promotion process for permanent cov-
erage has been extended for more than
three years without justification, this would
constitute the classed conduct described
in Article 7(2) of the Employment Violations
and Penalties Act. The case of each work-
er whose temporary contract does not
comply with the time limits is considered
a separate violation, and more severe pen-
alties are imposed in the event of a repeat
violation, which enhances their deterrent
effect (9th point of law).

Eighth. Given the significant litigation arising

from the interpretation and application
of clause 5, it is advisable to establish the
criteria specified below, which distinguish
between actions seeking a declaration of
entrenched status and termination actions
(10™ point of law):

— In the case of a claim for entrenched
status, a distinction shall be made be-
tween the following:

a) Unlawful temporary contract
without abuse of temporary sta-
tus. Since no such abuse has oc-
curred — either because there
has been no succession of con-
tracts or contractual extension,
or because the employer/em-
ployee relationship has not been
unusually or abnormally long
— Directive 1999/70 shall not
apply. In such a case, the same
case law doctrine shall continue
to apply as prior to the European
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Court of Justice’s Obadal judg-
ment.

Abuse of temporary employ-
ment without the worker having
passed a recruitment process
for entrenched staff. When such
abuse has occurred without
compliance with the principles
of equality, merit and ability in
access to public sector employ-
ment, the claim for entrenched
status will not be upheld. These
are the consequences:

1) Such abuse of temporary
employment constitutes a
violation of the legal sys-
tem, entitling the worker to
claim appropriate damages.
When a legal violation oc-
curs, it is not necessary for
the violation to have ended
in order to claim compensa-
tory damages.

2) If the employer/employee
relationship is subsequently
terminated, the employee
will be entitled fo claim ad-
ditional compensation for
the abuse. Any compensa-
tion already received will be
taken into account in the
calculation.

3) The court must forward a
copy of the judgment to
the Labour and Social Se-
curity Inspectorate so that
it may impose the appro-
priate penalty on the public
authority.
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— In the termination claim, the order to
pay the two indicated compensations
shall be observed, namely, the ter-
mination pay and the compensatory
damages for the abuse of temporary
employment.

Ninth. This judgment also addresses the issue

raised by claims filed before the European
Court of Justice issued the Obadal judg-
ment, provided that the abuse of tempo-
rary employment was alleged — wheth-
er through an action for a declaratory
judgment of entrenched status or a claim
for dismissal — without compensation for
said abuse having been claimed.

According to previous rulings by the Court,
a distinction must be made between pro-
ceedings at the lower court level and pro-
ceedings in review of employment court
decision or in cassation (11th point of law).
In the first case, that is, in proceedings at
the lower court level, compensation for the
abuse of femporary employment may be
claimed by expanding the claim or during
the oral hearing. Article 85 of the Employ-
ment Jurisdiction Act allows the parties
to be heard during the oral hearing on
issues raised by the court regarding the
limits of the claim asserted. If a claim for
entrenched status or for termination based
on the abuse of temporary employment
has been filed without seeking compen-
sation for that abuse, the court must hear
the parties regarding whether they wish to
infroduce that dispute into the proceed-
ings in order to resolve it in a single case.

Conversely, if the lower court judgment
has been appealed in review of employ-
ment court decision or in cassation, the
nature of appeal on a point of law and
the prohibition on taking evidence to es-
tablish the harm suffered by the worker
who has been the victim of abuse, except
for the exceptional submission of docu-
mentary evidence under Article 233 of
the Employment Jurisdiction Act (with-
out, obviously, the Obadal judgment itself
or the present one being considered as
such), prevents the claim for compensa-
tory damages from being infroduced into
the review or cassation proceedings if it
had not been claimed at the lower court
level.

Tenth. Justice Lopez Parada issues a dissent-

ing opinion in which he challenges the
majority’s interpretation applicable to
this case regarding free movement; the
concept of “abnormally” long-term tem-
porary employment; the interpretation of
the constitutional requirements of equality,
merit and ability; the consideration of se-
lection processes in public sector employ-
ment; the deterrent effect of administrative
penalties; and, finally, among other argu-
ments, his assessment of the alternative to
entrenched status adopted in the major-
ity opinion —namely, the recognition of
compensation for the abuse of temporary
employment for the affected workers —
on the grounds that this is not equivalent
to the recognition of entrenched sta-
tus derived from the relevant European
case law.

Disclaimer: This paper is provided for general information purposes only and nothing expressed herein should be construed as legal advice or recommendation.
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