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Public policy considerations  
in the recognition of foreign arbitral  
awards settling consumer disputes

An exequatur court may examine, of its own motion, the 
validity of an award in accordance with consumer pro-
tection laws.
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1.	 In the case in which the Catalonia High 
Court of Justice (Civil and Criminal Di-
vision) issued Order no. 18/2026 of 23 
March (app. 12/2025), an application had 
been lodged for the recognition of two 
awards in which the following circums-	
tances applied: 

a)	 the respondent in the arbitration was 
a consumer; 

b)	 the arbitration agreement was included 
in the standard terms and conditions 
of the contract entered into with the 
consumer prior to the dispute arising; 

c)	 the contract provided for submission 
to arbitration other than consumer 
arbitration, and the clause in the con-
tract containing it was not individually 
negotiated; 

d)	 the respondent consumer remained in 
default throughout the proceedings for 
the recognition of the foreign award 
in Spain.

	 It is clear that the contractual clause con-
taining the arbitration agreement contra-
venes basic consumer protection rules set 
out in Royal Legislative Decree 1/2007, of 
16 November, approving the recast ver-
sion of the Consumer and User Protection 
Act and other supplementary rules (which 
are mandatory and form part of the core 
of Spanish domestic public policy [ordre 
publique]). This is, in fact, an unfair clause 
(Art. 90(1)) and, therefore, void ab initio 
(Art. 83(1)); in any case, since it was signed 
before the dispute arose, it is not binding 
on the consumer (Art. 57(4)).

	 “For these purposes”, Article 83(1) of the 
aforementioned recast text states, “the 

judge, after hearing the parties, shall 
declare the unfair terms included in the 
contract invalid…”; this also applies to the 
judge hearing the exequatur (recogni-	
tion) proceedings, given that the gene-	
ral legal doctrine regarding the review of 
such terms in consumer proceedings — 
to which I have already referred in previ-
ous papers — is applicable. According to 
this doctrine — as recalled in Constitu-
tional Court Judgment no. 23/2026 of 11 
March — the judge is required to review 
the unfairness of contractual clauses if 
he or she has not done so previously. In 
accordance with the legal doctrine of the 
Court of Justice of the European Union, 
“Directive 93/13/EEC requires the national 
court to assess the potential unfairness of 
a contractual clause when it has the nec-
essary factual and legal elements to do so, 
provided that the clause in question has 
not been previously examined in a duly 
reasoned judicial decision having the ef-
fect of res judicata; such an examination 
must be conducted in a manner that al-
lows the consumer to raise an objection 
in accordance with the provisions of the 
law, which does not exempt the court 
from its obligation to review the matter of 
its own motion. To this end, the timing or 
procedural channel used to raise this is-
sue before the court is irrelevant, provided 
that the enforcement proceedings are still 	
pending”. 

	 This Constitutional Court judgment goes 
on to state that, since its Judgment no. 
31/2019, the Court has reiterated that the 
failure to review the unfairness of clauses 
(in the case it ruled on, regarding a mort-
gage loan agreement), when all the condi-
tions of Directive 93/13/EEC apply, harms 
the debtor-consumer’s right to effective 
judicial protection, “insofar as it entails 	
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disregarding the interpretation of a provi-
sion of Union law established by the Court 
of Justice of the European Union, which 
is binding on domestic courts by virtue of 
the principle of primacy.” It is incumbent 
upon the Constitutional Court “to ensure 
compliance with the principle of primacy 
of Union law when […] there is an authen-
tic interpretation provided by the Court of 
Justice of the European Union itself”, such 
that the disregard or omission of a provi-
sion of European Union law, as interpreted 
by the Court of Justice, may constitute “an 
unreasonable and arbitrary selection of a 
rule applicable to the proceedings,” which 
“may give rise to a violation of the right 
to effective judicial protection” (Constitu-
tional Court Judgment no. 232/2015, 5th 	
point of law). 

	 Ultimately, when — pursuant to the afore-
mentioned doctrine — the consumer can 
no longer challenge the unfair nature of 
a contractual clause in proceedings that 
have already concluded, nor can the 
judge assess it on his or her own motion, 
the Judgment of the Court of Justice of 
the European Union (Grand Chamber) 
of 17 May 2022, Ibercaja Banco, Case 
C-600/19, held that “the consumer must, 
in accordance with Article 6(1) and Arti-
cle 7(1) of Directive 93/13, read in the light 
of the principle of effectiveness, be able 
to rely, in separate subsequent proceed-
ings, on the unfairness of the terms of the 
mortgage loan agreement” (§ 58); and, 
to that effect, added that the purpose of 
such subsequent proceedings is to obtain 
“compensation, under that directive, for 
the financial consequences resulting from 
the application of unfair terms” (§ 59).

2.	 The order of the Catalonia High Court of 
Justice here analysed applies this doctrine 

by holding that the review may extend to 
the substantive invalidity of the arbitration 
agreement (which serves as the basis for 
the award) because it conflicts with man-
datory domestic rules — as well as those 
of the European Union — on consumer 
protection; and, consequently, that the 
concept of public policy, which may be 
invoked as a ground for objecting to the 
exequatur or which may be assessed by 
the court of its own motion in accordance 
with the applicable New York Convention 
(Art. V(2)(b)), encompasses both procedur-
al and substantive public policy. The order, 
therefore, goes beyond a purely external 
examination, under which the court adju-
dicating on the validity of an award for the 
purposes of its recognition — as well as 
the court hearing an action for declaration 
of invalidity — should limit itself to a formal 
examination of the reasoning in the award 
(see, in this regard, Constitutional Court 
Judgment no. 146/2024 of 2 December), 
and must also examine the sufficiency 
and legal correctness of that reasoning in 
accordance with the mandatory rules on 
consumer protection. 

	 The High Court of Justice cites, in support 
of its ruling, decisions handed down by 
other courts in similar cases and undoubt-
edly relies on the clarity and relevance of 
the rules protecting consumer rights — 
both under European Union law and do-
mestic law — which form part of public 
policy in both spheres and make it clear, 
without the need for any interpretation, 
that the arbitration agreement in this case 
is invalid. Certainly, the legal doctrine it 
applies entails a limit on the enforceability 
of awards in international arbitration; and 
it may be understood that this doctrine 
goes beyond the restrictive interpretation 
of public policy as a ground for objecting 	
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to the recognition of an award used in 
previous rulings, which limited it to proce-
dural public policy. However, it follows the 
path laid out by Union case law, in which 
the preservation of public policy is a con-
stant. As the Advocate General stated in 
his Opinion in Case C-802/24 (NV Reibel 
v. JSC VO Stankoimport), “from the point 
at which an arbitration mechanism is to 
be implemented in the European Union, 
in particular in the context of disputes re-
lated to the pursuit of an economic activi-
ty within its territory, such implementation 
must necessarily ensure the compatibili-
ty of that mechanism with the structural 
principles of the EU judicial architecture 
as well as effective compliance with EU 
public policy […]. Within that framework, 

the path of arbitration therefore cannot 
be chosen by a person wishing to ‘discard 
the principles and provisions of primary or 
secondary EU law which are essential to 
the legal order established by the Treaties 
or are of fundamental importance for the 
accomplishment of the tasks entrusted 
to the European Union’, as those princi-
ples and provisions form part of EU public 	
policy […]. Such judicial review, drawing on 
considerations of public policy, is therefore 
fundamental to preserving the character-
istics of the EU legal order at the same 
time as addressing the specific nature of 
arbitration […]. EU public policy therefore 
operates, as such, as a limit on the free 
will of parties: observance of such policy 
is mandatory for individuals”. 


